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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

PIKEVILLE
Civil Action No. 82-247

MAGOFFIN COAL, INC., PLAINTIFF,

JEURDEE VN

CAN SOL TAYLOR, DEFENDANT

Magoffin Coal Company originally filed its complaint on this matter
in the Johnson Circuit Court, from which it was removed to this
court by defendant Taylor. It is now lodged here under the author-

e 028 UISHCE S IA 42 (a)i @)

Plaintiff is a Kentucky corporation doing business as a coal mining
firm in Magoffin County, and was so engaged on 3 June 1981. On that
date defendant Taylor, a United States coal mine inspector whose
duties required and permitted him to inspect operations such as plain-
tiff was conducting, closed, because of plaintiff's mining violations,
a public roadway leading to plaintiff's job site. This was the prin-
cipal outlet from the job site to the public roads and commerce for
plaintiff. Plaintiff alleges that its closure has caused loss of

coal production and other damages.

Defendant admits going to the job site and closing the road leading
te it, but he asserts he was doing so in the normal scope of his
employment as a Federal coal mine inspector, and that he is immune

thereby from personal liability for his acts.




Plaintiff's claim was described as an action for trespass to pro-
perty and for malfeasance in office based on defendant's closure
acts. Plaintiff asserts the closure was outside his scope of auth-
ority. 1In later argument, plaintiff expands the inferrences to be
be drawn from the foregoing facts to complaint of the tort of inter-

ference with its business relations.

Plaintiff's claim based on trespass theory clearly cannot stand in

face of the uncontested material facts.

Before one can successfully bring an action for trespass, the defen-
dant must be a ''trespasser', one who enters onto or remains upon
land in the possession of another and without the possessor's con-

seniti i BradfondivalClN fron SO SW2R OB (Key: + 1I96) 8 Tt Shas not been

shown here that plaintiff was in possession of the roadway, or even
that he could have been in possession of a public way, actual or con-
structive, or that plaintiff's consent was even required, Ellis v.

Beech Creek Coal Co., 467 SW2 132 (Ky. 1971). By no material fact

herein has defendant been shown to be a trespasser, and any claim

for damages under this theory cannot be sustained. Garrett v. Young,

423 SW2 526 (Ky.1968).

Plaintiff invites the court's attention to Louisville & Nashville

RERT v Wil fiamstltH 8 SW2Rwi5 Ky, 08 0B in i Stippost: o iits alternate

theory. This case affirms that a cause of action based on inter-
ference with one's business affairs can arise from facts similar to
the present, but gives only glancing support to plaintiff's case.

In L&NN, similar circumstances involved a railroad, a private party,




which permanently closed a public roadway and thereby adversely
affected the coal business of the adjoining landowner. Here,

the offending party is the agent of the United States government,
whose closing acts only temporarily restricted the plaintiff's use

of the particular roadway.

Defendant asserts he was operating within the scope of the auth-
ord Byl prranteditoshimitundenithe iprovilsifon'sio 80U ESHE 80l et iseq
Federal Mine Safety and Health Act of 1977. Section 813 of this
Act directs authorized representatives of the Secretary - such as
defendant here - to make health and safety inspections of coal
operations such as those of plaintiff, and Section 814 of the Act
requires that operators violating the Act be cited promply and,
on folllowauip I'nspectionsiirequitres S Ehat ol e rsons 8 be
withdrawn from, and to be prohibited from entering, such area
This, defendant asserts, is the extent of his closure of the sub-
ject road, and his acts were clearly authorized by the Act.

Defendant asserts that they were not.

Case law supports the defense of the Defendant here.

It appears from the court's review of the record that the acts of

which plaintiff complains are those authorized by the Mine Safety

and Health Act, supra. 01ld Ben Coal Corp. v. Interior Board of Mine

Opi Appealisii #5283 MER Jids 25 (CAYS B9 75) ia BEilemsitche R anthordtty =oft &

mine inspector to do just as defendant has done here - temporarily
shut down a coal operation where the inspector has reason to believe

such is necessary to carry out the intent and purpose of the Act.




That mine inspectors have broad powers to so enforce the Act was

recognized by the Sixth Circuit Court of Appeals in United States v,

ConeelbcaiEion Ceoal Co, D66 P, %2c 214 (QLO77) .

Bernitsky v. United States, 620 F.2d 948 (CA3, 1980), is clearly in

point and affirms that defendant's acts fall within the scope and
inEentof itheWAcE "allisol milni Berni tsky ithel courtihe ldithatactsiiden=
tical to those of this defendant fell with the scope of his discretion-
ary function as they advanced the public interest. And the Sixth

Circuit Court of Appeals in Raymer v. United States, 660 F.2d 1136

(1981), has held that similar performance in regulating activities

do no constitute the sort of acts that are actionable in tort.

here acts such as those described and attributed to defendant are

so clearly within the ambit of the law, he cannot be held liable in
tort for the damages they might have caused the plaintiff, Barr v.
Mateo, 360 U.S. 564 (1959). Accordingly, and the court being duly

advised,

IT IS HEREBY ADJUDGED, DECREED AND ORDERED:

1. That defendant's motion for summary judgment in his favor

is SUSTAINED.

2. That the complaint herein and this matter are DISMISSED

and STRICKEN from the docket.

H
The (]} fday of i§&01&~'1
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G. WIX UNTHANK, JUDGE
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court has reviewed the pleadings, motions and memoranda herein
and has reconsidered defendant's motion for judgment on the plead-
ings. Accordingly, the court's order of 11 February 1983 is set

aside, and, the court being sufficiently advised,

RS REBYGRORDEREID

1. That defendant's motion for judgment on the pleadings is con-
verted into a motion for summary judgment under Rule 12(b) (6),

Federal Rules of Civil Procedure.

The parties are given 30 days to submit motions for summary jud-
nt with supporting memoranda, and 10 days thereafter to respond

opposing motions.

At thel lendl o whitche Gime the CGllerk ot the (Court ishalilistubmiit

this matter to the court for consideration.

fhe 2 224 day of \ [1en 11606355 .

Eldttdes




TO: Judge
FROM: Donald
DATE S 62 =30=82
RE: 82-247
MagefEEineCoails, inc. v siiiCan ISl i Mayilons

PC, Monday, 1-3-83, at 9:00 a.m.

Synopsis: Defendant is a Federal mine inspector.
He inspected plff's mine on 5-15-81 and
found a violation concerning a mine
access road. A meeting was held and
the parties thought the matter was
resolved.

On 6-3-81, defendant re-inspected the
mine and found that the violation had
not been corrected. He then issued a
withdrawal order to close the mine access
road. The order was vacated the next day.

P1ff's action is against defendant
individually seeking $3,210.00 in
compensatory damages and $100,000 in
punitive damages.

Issues:

1. Whether def. was acting w/in the scope of his official
employment.

Whether these actions are cognizable as tort actions.

Whether def. is immune from tort damages.

Pending Motions:

1. #5 - Defendant's Motion for Judgment on the Pleadings.

2. #8 - P1ff's Motion for Enlargement of Time.

Comments:
1. Both parties have filed their PC memos.

2. Defendant's PC memo is very thorough. At first blush,
my impression is that def. is entitled to judgment on
the pleadings.

PISEERS IinEihay'Stmemo),. statesiithat Ehe 6 th Ciir thasheld
that a mine inspector is NOT protected by the
discretionary exception provided in 28 U.S.C. §2680 (c);
however, plff does not cite a case to support that
statement.
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December 23,

G. Wix Unthank

Judge

URSS < Dilsitradic t{Coutt

Eastern District of Kentucky
PNONEBoR 278

Pikeville, Kentucky 41501

Dear Judge Unthank,

We are enclosing for filing the plaintiff's
Motion to Enlarge Time Period. A true copy has
been mailed to Charles L. Dause, counsel for
defendant.

Very truly yours,

Harold S. Albertson, Jr.

HSAjr/jbe
Enclosure




