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PREFACE AND HISTORY AND CON-
STRUCTION OF THE ACT.

In 1878 Judge Chalmers published his Digest
of the English law relative to bills of exchange.
Two years thereafter the Institute of Bankers
and the Asscciated Chambers of Commerce in-
structed him to prepare a bill on the subject.
This he did. His aim, to use his own words, was
“to reproduce as exactly as possible the existing
law, whether it seems good, bad, or indifferent
in its effects.” This act was passed by the Brit-
ish Parliament in 1882 and was entitled the “Bills
of Exchange Act.” Rccognizing the necessity of
uniformity in these matters in this country, at
a meeting of the National Conference of State
Boards of Commissioners for Promoting Uni-
formity of Legislation held in August, 1893, a
committee was appointed who drafted a bill
codifying the laws of negotiable instruments.
This codification was submitted to the conference
at its annual meeting in 1896 and was adopted.
This draft was entitled “Thz Negotiable Instru-
ments Law.”

This draft has been adopted with a few modi-
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fications by the following States, Territories and
Districets: Alabama, Arizona, Colorado, Con-
necticut, District of Columbia, Florida, Hawalili,
Idaho, Illinois, Iowa, Kansas, Kentucky, Louis-
iana, Maryland, Massachusetts, Michigan, Mis-
souri Montana, Nebraska, New Jersey, New
Mexico, New York, North Carolina, North Dakota,
Ohio, Oregon, Pennsylvania, Rhode Island, Ten-
nessee, Utah, Virginia, Washington, West Vir-
ginia, Wisconsin and Wyoming.

The act as originally prepared with certain
changes has been adopted by this State. Section
19 originally read “the signature of any party
may be made by a duly authorized agent. No
particular form of appointment is necessary for
this purpose; and the authority of the agent may
be established as in other cases of agencies.”
For this was substituted by the Kentucky Legis-
lature the following: “The signature of any
party may be made by an agent duly authorized
in writing.”

Sections 95 and 96 in the original draft read
as follows: Section 95. “A written notice need
not be signed, and an insufficient written notice
may be supplemented and validated by verbal
communication. A misdescription of the instru-
ment does not vitiate the notice unless the party
to whom the notice is given is in fact mislead
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thereby.” Section 96 was, “A notice may be in
writing or merely oral and may be given in any
terms which sufficiently identify the instrument
and indicate that it has been dishonored by non-
acceptance or non-payment. It may in all cases
be given by delivering it personally or through the
mail.” As adopted by this State these sections
read as follows: Section 95. “A written notice
need be signed, and an insufficient written notice
may be supplemented and validated by a written
communication. A misdescription of the instru-
ment does not vitiate unless the party to whom
the notice is given is in fact mislead thereby.”
Section 96 as adopted reads: ‘““The notice may be
in writing, and may be given in any terms which
sufficiently identify the instrument and indicate
that it has been dishcnored by non-acceptance or
non-payment. It may in all cases be given by
delivering it personally or through the mail.”
Under these sections it has been held by the Court
of Appeals that a notice must be in writing and
signed. See notes to these sections.

Down to and including Section 189 this State
has adopted the original draft, with certain modi-
fications, and with the same number as to sec-
tions. It omitted Section 190 which gave a title to
the act, for the reason that that title was found
in the caption. Sections 190, 191, 192, 193 and
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194 of our Act are the same as Sections 191, 192,
193, 194 and 195 of the original draft.

Our Act omits Section 196 of the original
draft, which is as follows: “In any case not pro-
vided for in this act the rules of the law merchant
shall govern.” We suppose this was omitted for
the reason that this would have been the law
without it.

Sections 197 and 198 of the original draft
enumerated what laws were repcaled and when
the law should take effect. What laws are re-
pealed are stated in Section 195 of our Act, which
provides that all laws that are “inconsistent with
this act are hereby repealed.” Our Statute was
approved by the Governor on March 25, 1904,
and under Section 55 of our State Constitution
became a law on June 13, 1904.

As we have stated, the English Bills of Ex-
change Act was nothing more nor less than
a codification of the law merchant with all its
zood and bad effects. So the Negotiable Instru-
ments Law as prepared by its authors followed
in the same line and was only a codification.
These views have been adopted by the Court of
Appeals of this State. In the case of Wettlaufer
v. Baxter, 137 Ky. 362, 125 S. W. 741, the Court
of Appeals said: “The negotiable instrument act
is not a new law. It is with few exceptions merely



CONSTRUCTION OF THE ACT. 15

the codification of old laws that were in force and
effect by virtue of judicial pronouncement or
legislative enactment, and generally uniform. In
many of the States, including our own, there was
very little statutory law on the subject of bills
and notes previous to the passage of this act.
Some of these statutes were not uniform, nor
indeed were the opinions of the courts altogether
in harmony. And so, to remove the confusion and
uncertainty that was caused in commercial affairs
by the lack of uniformity in legislative enactments
and harmony in judicial opinions, a committee of
gentlemen learned in the commercial law pre-
pared the negotiable instrument act, not with a
view of making any radical changes in the law
as generally understood and administered, but to
remove the doubt as well as conflict that had in
some instances come into existence from differ-
ence in statutory laws as well as court opinions.
The result of their labors was the present act,
which has become the law in a large majority of
the States. And looking to the intention of the
law and the purpose of its preparation and en-
actment, if there is doubt about the meaning of
any of its provisions, and that doubt can be solved
by a reference to the law merchant as it was there-
tofore administered, this law should be looked to,
and the act if practicable given such a construc-
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tion as will make it harmonize with the general
principles of commercial law in force before its
enactment.” And again, in Campbell v. Fourth
Nat. Bank, 137 Ky. 555, 126 S. W. 114, the court
says: ‘““The negotiable instrument act is in the
main merely a codification of the common law
rules on the subjects to which it relates. It was
intended principally to simplify the matter by
declaring the rule as established by the weight
. of authority. There are a few innovations in
the law merchant as before settled by the courts.
Where it lays down a new rule, it controls; but,
where its language is consistent with the rule pre-
viously recognized, it should be construed as sim-
ply declaratory of the law as it was before the
adoption of the act.” To the same effect see
Mechanics & Farmers' Savings Bank v. Katter-
john, 137 Ky. 427, 125 S. W. 1071; Williams v.
Paintsville Nat. Bank, 143 Ky. 781, 137 S. W. 535;
First Nat. Bank v. Bickel, 143 Ky. 754, 137 S. W.
790.

In Young v. Exchange Bank, 152 Ky. 293,
153 S. W. 444, this act was applied to a draft
drawn, indorsed and accepted before the passage
of this act. In that case it was held that this act
was but a codification of the law merchant and
should be applied to a draft drawn before its
passage where our Court of Appeals had not
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passed upon the question. In other words, this
act was but a statement of the law as the Court
of Appeals would have decided the law to be
without the act.

From this history of the law and these deci-
sions may be deduced three rules; first, the great
and controlling factor in the construction of this
act is that it is a codification of the law as it
existed previous to its adoption. Second, that
the purpose of this act was to establish uniformity
of rule in the various States of this Union. Third,
where a new rule is stated it obtains.

The first result of these rules is the fact that
since this act is a codification of the law mer-
chant it does not control the construction or en-
forcement of the rights and liabilities of parties
to any contract which is not under the terms of
this act a negotiable instrument. Eades v. Muhlen-
berg County Savings Bank, 157 Ky. 416, 163 S.
W, 494,

The next result is that where this act does not
establish a new rule and is only a codification of
the law as it previously existed, the decisions of
our Court of Appeals are the best evidence in this
State of what the law means. A thorough under-
standing of these decisions is therefore essential
to a proper construction of the act.

It is obvious that the uniformity sought by
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this act will be statutory. The courts of the va-
rious States will construe it according to the light
that they have; and one State will not vield to
the construction given it by another State except
to the extent that the rule of reason may prevail.
Therefore, under this rule decisions of our Court
of Appeals on the construction of this act will
determine what the law is in this State.

Even the statement that where a new rule is
introduced it must prevail is not so very im-
portant when we remember that this act is a
codification. No rule in the act as originally
written was absolutely new. Such rules are new
only in certain jurisdictions. They once obtained
in a majority of th= States and were introduced
into the act for the sole purpose of uniformity.
Take for instance the guestion of the law of
checks. The law once in this State was that a
check was nothing more nor less than a bill of
exchange. To this general rule exceptions were
afterwards made by the courts. The Legislature
merely restored the law to what it once was.
Or, take the most radical change that has been
made in Kentucky by the act (Section 184) which
has made all promissory notes, which possess the
essentials laid down by Section 1, negotiable.
Even this, while making a new rule as to promis-
sory notes, has introduced no new element in the
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law of this State with regard to negotiable instru-
ments.

From the beginning our Court of Appeals
grasped with clear understanding the principles
governing a bill of exchange. Both our Courts
and Legislature refused to extend these prineciples
to ordinary promissory notes. Unless such notes
were discounted by banks whose private charters
raised them to the footing of a bill of exchange or
under the act of 1865, now Section 483 of the
Kentucky Statutes, they remained with but little
difference mere contracts for the payment of
money. But under this act a promissory note
possessing the elements of negotiability is just
as negotiable as a bill of exchange. The only
difference is that one is an order and the other
a promise. When once launched on their com-
mercial journey they have the same character-
istics and under the same conditions reach the
same end. They are upon the same footing. Or
to use technical language, a negotiable promissory
note is now, at its inception, on the footing of a
bill of exchange. The act even at this vital point
introduces no new rule, but only enlarges the class
to which this rule applies.

So that under all these rules the practicioner
must, in the first instance, rely upon the opinions
of our own court of last resort. Before the pass-
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age of this act we had over one hundred and ten
vears of judicial construction of the law mer-
chant. And since its passage ten years of judicial
construction of this act.

My single purpose in the preparation of this
book has been to set forth as best I eould the law
merchant as it exists in Kentucky. No attempt
has been made to go outside our State for deci-
sions. I believe that in the decisions of our Court
of Appeals will at least be found a foundation,
and in many cases, the whole structure of the law.

In conclusion the author wishes to acknowl-
edge his obligations to the work of Mr. Charles M.
Lindsay, whose annotations to this act were pub-
lished in 1904 and have been found most valuable.

JOHN C. MILLER.
January 1, 1915.



EXPLANATION.

The sections of this Act have been cross-ref-
erenced not by annotation but by inserting after
the word or phrase the number of the section to
which it is desired to attract the reader’s attention.
For instance, in Subsection 1 of Section 1 after
the word “writing” have been inserted the figures
190, which refer the reader to Section 190 where
it is declared that the word “written” includes the

word “printed.”
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THE KENTUCKY
NEGOTIABLE INSTRUMENTS LAW

§ 1. Requirements of a Negotiable In-
strument.—“An instrument to be negotiated
must conform to the following requirements:

(1) “It must be in writing (Sec. 190) and
signed (Sec. 19) by the maker or drawer.

(2) “Must contain an unconditional (Sec.
3) promise or order to pay a sum certain
(Sec. 2) in money (Sec. 6, Sub. 5).

(3) “Must be payable on demand (Sec. 7)
or at a fixed or determinable future time
(Sec. 4).

(4) “Must be payable to the order of a
specified person (Secs. 8, 190) or to bearer
(Sec. 9) ; and

(5) “Where the instrument is addressed
to a drawee, he must be named or otherwise
indicated therein with reasonable certainty.”

See note to Section 184 on the question of what
18 negotiability.
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In the original drafi the word regotiable was
used.

Signed. “When the law requires any writing
to be signed by a party thereto, it shall not be
deemcd to be signed unless the signature be sub-
scribed at the end of such writing.” (Ky. Stats.,
Sec. 468).

The signature may be by mark unattested.
Hinkle v. Dodge, 7 K. L. R. 526; Stanles v.
Bedford Loan & Deposit Bank, 98 Ky. 451, 33 S.
W. 403, 17 K. L. R. 1035.

In the Staples case it is said “the words ‘James
? Staples’ do not constitute the signature of the

Mark
appellant, but the cross mark or sign is that sig-

nature.”

But it seems to have been held that an unat-
tested signature by mark does not have the same
evidential effect as a signature in writing.
Chadwell’s Adm’r. v. Chadwell, 98 Ky. 643,
33 S. W. 1118, 17 K. L. R. 1207; Vanover v.
Murphy’s Adm’r., 15 S. W. 61, 12 K. L. R. 733.

This applies even where there is no plea of non
est factum. Chadwell’s Adm’r. v. Chadwell supra.

“No person shall be bound as the surety of an-
other by the act of an agent, unless the authority
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of the agent is in writing, signed by the principal;
or, if the principal does not write his name, then
by his sign or mark made in the presence of at
least one creditable attesting witness.” (Kentucky
Statute, Section 482). Ragan v. Chenault, 78 Ky.
546 ; Billington v. Commonwealth, 79 Ky. 400}.

Section 482 applies to signature to power of
attorney and not to signature to original obliga-
tion. See Staples case supra and Measles v.
Morton, 93 Ky. 50, 18 S. W. 1028, 13 K. 'L. R.
958 It is not surety’s signature even though made
by his agent in his presence. Billington case
supra. Nor can such signature be ratified
verbally. Ragan case supra. But such signature
can be ratified by writing, Riggan v. Crain, 86
Ky. 249, 5 S. W. 561, 9 K. L. R. 528; or signer
may be estopped to deny it, Rudd v. Matthews, 79
Ky. 479; Union Central Life Insurance Co. v.
Johnson, 76 S. W. 335, 25 K. L. R. 682.

Money. “Bills, drafts or checks, payable in
bank notes or currency, or other funds, whereso-
ever drawn or payable, shall be deemed negotia-
ble, and treated in all respects as if drawn for
money, except as to the value of the currency
in which they are payable.” (Ky. Statutes 478).

It will be observed that this statute does not
in terms include promissory notes. Whether or
not this act which makes a promissory note ne-
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gotiable in the same manner as a bill of exchange
would bring such notes within the perview of
Section 478 is a question that has not been passed
upon by the Court of Appeals.

For different kinds of money see Piner v.
Clary, 17 B. Mon. 663; Morrison v. Tate, 1 Met.
569; Johnson v. Vickers, 1 Duv. 267; Smith’s
Adm’r. v. Dillon’s Adm’'r., 2 Duv. 153; Glass v.
Pullen, 6 Bush 351.

An order in the form of a bill of exchange
but payable in merchandise is not a bill of ex-
change. Coyle’s Extx. v. Satterwhite’s Adm’r.,
4 T. B. Mon. 124 ; May v. Landsdown, 6 J. M. 165.

Payable to the order of a specified person or
bearer. The use or nonuse of these words dis-
tinguishes a negotiable instrument from one which
is merely assignable. In the case of Wettlaufer
v. Baxter, 137 Ky. 362, 125 S. W. 741, it is said:
“It will thus be seen that it was uniformly held
that, in order to make a note or bill negotiable,
the words ‘to order’ or ‘to bearer’ or equivalent
words, must be used in the body of the note. It
will be kept in mind, however, that the absence
of these words does not affeet the validity of a
note or render it nontransferable or nonassign-
able. Their only effect is to make the instrument
negotiable and thereby cut off defenses that the
maker or either of the parties to the paper might
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have and make against the holder in due course
if the note was nzgotiable.”

The words payable to ovder are synonymous
with the words payable and negotiable. MeCor-
mack v. Clarkson, 7 Bush 519.

A note payable “to D. L. or order negotiable
and payable at M. N. Bank” is a negotiable in-
strument. Alexander & Co. v. Hazelrigg, 123
Ky. 677, 97 S. W. 3b3.

See Jett v. Standafer, 143 Ky. 787, 137, S.

W. 513.

§ 2. Sum Payable Must Be Certain.—
“The sum payable is a sum certain within
the meaning ot this act, although it is to be
paid:

(1) “With interest; or

(2) “By stated installments; or

(3) “By stated installments, with a provi-
sion that upon default of payment of any
installment, the whole shall become due; or

(4) “With exchange, whether at a fixed
rate or at the current rate; or

(5) “With costs of collection or an attor-
ney’s fee, in case payment shall not be made
at maturity.”

Installments. Robertson v. Commercial Se-
curity Co., 1562 Ky. 336, 153 S. W. 450.
Attorney’s Fee. While the provision in a note
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providing for the collection of an attorney’s fee
does not render a note non-negotiable, yet in this
State such a provision is deemed contrary to public
policy and void. Thomasson v. Townsend, 10 Bush
114; Gaar v. Louisville Banking Co., 11 Bush.
189; Rilling v. Thompson, 12 Bush 310; Wither-
spoon v. DMusselman, 14 DBush 214; Pryse
v. Peoples B. L. & S. Ass’n.,, 19 K. L. R. 7562, 41
S. W. 514; Kentucky Trust Co. v. Third Nat’l
Bank, 106 Ky. 232, 20 K. L. R. 1797, 50 S. W.
43; Southern Warehouse & Transfer Co. v. Me-
chanic’s Trust Co., 56 S. W. 162, 21 K. L. R. 1734;
Fidelity Trust & Safety Vault Co. vs. Ryan, 109
Ky. 240, 58 S. W. 610, 22 K. L. R. 734.

Even though such a fee is recoverable under
the law of the State where a note is payable, it
cannot be recovered in this State, because such a
provision is contrary to the public policy of this
State. Carsey & Co. v. Swan & James, 150 Ky.
473, 150 S. W. 534.

§ 3. When An Order or Promise Is Un-
conditional.—“An unqualified order or prom-
ise to pay is wnconditional within the meaning
of this act, though coupled with it:

(1) “An indication of a particular fund,
out of which reimbursement is to be made, or
a particular account to be debited with the
amount; or
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o/
(5]

(2) “A statement of the transaction
which gives rise to the instrument.

“But an order or promise to pay out of a
particular fund is not unconditional.”

A mere indication of a fund out of reimburse-
ment may be made or an account to be debited
does not make order or promise conditional.
Bank of Kentucky v. Sanders, 3 A. K. Mar. 184;
Early v. MeCart, 2 Dana 414; Biesenthall v. Wil-
liams, 2 Duv. 329. Nor does the fact that the
obligation is secured by a lien. Duncan v. Louis-
ville, 13 Bush 278; McCarty v. Louisville Banking
Co.,, 100 Ky. 4, 37 S. W. 144, 18 K. L. R. 569;
Hargis v. Louisville Trust Co., 30 S. W. 877, 17
K. L. R. 218. But an order or promise to pay out
of a fund is conditional. Nichols’ Adm’r. v. Davis,
1 Bibb 490; Mershon v. Withers, 1 Bibb 503;
Curle v. Beers, 3 J. J. Mon. 170; Carlisle v. Du-
brec, 3 J. J. Mon. 542; Strader v. Bachelor, 8 B.
Mon. 168. The rule is: “It is an essential quality
of a good bill that it attach to itself the personal
responsibility of the drawer, and be not drawn
on the credit of any particular fund.” Nichols v.
Davis supra. Of course the same rule applies to
a promissory note, in which case the maker must
be personally liable and not a particular fund.
Or to put it in other words, does the note ot bill



32 NEGOTIABLE INSTRUMENTS $£3,4,5

carry the personal liability of the maker or drawer
or only the liability of a particular fund?

Of course a statement in the instrument of an
‘illegal transaction would be notice thereof to

every holder.

§ 4. What Is a Beterminable Future
Time.—“An instrument is payable at a de-
terminable future time, within the meaning of
this act, which is expressed to be payable:

(1) “At a fixed period after date or
sight; or

(2) “On or before a fixed or determinable
future time specified therein; or

(3) “On or at a fixed period after the
occurrence of a specified event, which is cer-
tain to happen, though the time of happen-
ing be uncertain.

“An instrument payable upon a contin-
gency is not negotiable, and the happening
of the event does not cure the defect.”

An instrument payable on a contingeney is not
negotiable. Nichols v. Davis, 1 Bibb 490; Strader
v. Bachelor, 8 B. Mon. 168; Early v. MeCart, 2
Dana 414.

§ 5. Provisions Affecting Negotiabil-
ity.—“An instrument which contains an or-
der or promise to do an act in addition to the
payment of money is not negotiable; but the
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negotiable character of an instrument other-
wise negotiable is not affected by a provision
which:

(1) “Authorizes the sale of collateral se-
curities in case the instrument be not paid
at maturity; or

(2) “Authorizes a confession of judgment
if the instrument be not paid at maturity; or

(3) “Gives the holder an election to re-
quire something to be done in lieu of pay-
ment of money.

“But nothing in this section shall validate
any provision or stipulation otherwise il-
legal.”

As to vendor’s and mortgage liens see note to
Section 3.

While an authority to confess judgment, given
before an action is instituted, is void in Kentucky
(Ky. Stat. 416), yet such a provision in an instru-
ment neither makes the instrument void, nor, by
the very words of the above section, makes it
non-negotiable. And here it may be said that
this act, where it merely states that any particular
provision in an instrument shall not affect its ne-
gotiability, does not make that valid which other-
wise is illegal; nor on the other hand does a law,
which makes certain contracts void, affect the
negotiability of an instrument otherwise complete
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and legal, except where it is denounced by a
statute as void. See note to Section 57.

§ 6. Negotiable Character, When Not
Affected.—“The validity and negotiable char-
acter of an instrument are not affected by the
fact that:

(1) “It is not datcd (Sees. 13, 14, 17) ; or

(2) “Does not specify the wvalue given
(Sees. 24, 190), or that any value has been
given therefor; or

(3) “Does not specify the place where
it is drawn or the place where it is payable
(Sees. 13, 14) ; or

(4) “Bears a seal; or

(5) “Designates a particular kind of cur-
rent money in which payment is to be made
(Seec. 1, Sub. 2).

“But nothing in this section shall alter
or repeal any statute requiring in certain
cases the nature of the consideration to be
stated in the instrument.”

The date is a material but not an essential
part of a negotiable paper. Stout v. Cloud, 5 Litt.
205. As to particular kind of money, see Hord v.
Miller, 2 Duv. 103 ; Ledford v. Smith, 6 Bush 129;
Glass v. Pullen, 6 Bush 346; Murray v. Meagher,
8 Bush 574.

As to statement of consideration, see note to
Section 57 on “Peddlers’ Notes.”
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§ 7. When Payable on Demand.—“An
instrument is payable on demand:

(1) “Where it is expressed to be payable
on demand, or at sight, or on presentation; or

(2) “In which no time for payment is ex-
pressed.

“Where an instrument is issued, accepted
or endorsed when overdue, it is, as regards
the person so issuing, accepting or endorsing
it, payable on demand (Sec. 45).”

This abolishes former distinctions between
paper payable at sight and on demand.

§ 8. When Payable to Order.—“The in-
strument is payable to order where it is
drawn payable to the order of a specified per-
son or to him or to his order. It may be drawn
payable to the order of:

(1) “A payee who is not maker, drawer,
or drawee; or

(2) “The drawer or maker; or

(3) “The drawee; or

(4) “Two or more payees jointly (Sec.
41) ; or

(5) “One or some of several payees; or

(6) “The holder of an office for the time
being. :

“Where the instrument is payable to or-
der, the payee must be named or otherwise
indicated therein with reasonable certainty.”

Payable to order of one or several pajees.
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Such notes are now not payable on a contingency
within the meaning of this act.

This section is cited in Wettlaufer v. Baxter,

137 Ky. 362, 125 S. W. 741.

“The in-

§ 9. When Payable to Bearer.
strument is payable to bearer:

(1) “When it is expressed to be so pay-
able; or

(2) “When it is payable to a person
named therein or bearer; or

(3) “When it is payable to the order of
a fictitious or non-existing person, and such
fact was known to the person making it so
payable; or

(4) “When the name of the payee does
not purport to be the name of any person; or

(5) “When the only or last endorsement
is an endorsement in blank (Sec. 34).”

Notice the words in Subsection 5 only or last.

One who indorses a note payable neither to

order nor hearer, does not incur any liability as
indorser, arising under this Act. (Wettlaufer
v. Baxter, 137 Ky. 362, 125 S. W. 741).

Where the last indorsement on a lost note

was in blank, it is necessary that the plaintiff
execute bond required by Section 7 of the Civil
Code. Hoyland v. National Bank of Middles-
borough, 137 Ky. 682, 126 S. W. 356; but where
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it is payable to order and not indorsed in blank,
no such bond is required. Foster’s Adm’r. v.
Metcalfe, 144 Ky. 385; 138 S. W. 314.

§ 10. Sufficient Terms.—“The negotiable
instrument need not follow the language of
this Act, but any terms are sufficient which
clearly indicate an intention to conform to
the requirements thereof (Sec. 17).”

§ 11. Date, Presumption.—“When the
instrument or an acceptance or any indorse-
ment thereon is dated, such date is deemed
prima facie to be the true date of the making,
drawing, acceptance or indorsement, as the
case may be (Scc. 45).”

§ 12. Antedated or Post-Dated—Effect
O0f.—“The instrument is not invalid for the
reason only that it is ante-dated or post-
dated, provided this is not done for an ille-
gal or fraudulent purpose. The person to
whom an instrument so dated is delivered,
acquires the title thereto as of the date of
delivery.”

§ 13. When Holder May Insert True
Date.—“When an instrument expressed to
be payable at a fixed period after date is
issued undated or where the acceptance of
an instrument payable at a fixed period after
sight is undated, any holder may insert there-
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in the true date of issue or acceptance and
the instrument shall be payable accordingly.
The insertion of a wrong date does not
avoid the instrument in the hands of a sub-
sequent holder in due course; but as to him,
the date so inserted is to be regarded as the
true date (Sec. 14).”

§ 14. When Blanks May Be Filled.—
“Where the instrument is wanting in any
material particular, the person in possession
thereof has a prima facie authority to com-
plete it by filling up the blanks therein. And
a signature on a blank paper delivered (Secs.
15 and 16) by the person making the signa-
ture in order that the paper may be con-
verted into a negotiable instrument operates
as a prima facie authority to fill it up as such
for any amount. In order, however, that any
such instrument when completed may be en-
forced against any person who became a party
thereto prior to its completion, it must be
filled up strictly in accordance with the au-
thority given and within reasonable time.
But if any such instrument, after completion,
is negotiable® to a holder in due course it is
valid and effectual for all purposes in his
hands, and he may enforce it as if it had been
filled up strictly in accordance with the au-
thority given and within a reasonable time.”

*In the original draft the word “negotiated” was used.
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It should be noted that this section gives only
the right to complete the instrument. Where any
words are added to a complete note, it is an alter-
ation. See Section 125 and Blakey v. Johnson,
13 Bush 197. Also that the instrument must be
delivered. See Section 15. Such a paper is ne-
gotiable only when completed.

In the cases of Bank of Limestone v. Penick,
5 T. B. Mon. 25; Taylor v. Craig, 2 J. J. Mon. 449;
Bank of Com. v. Curry, 2 Dana 142; Bank of
Kentucky v. Garey, 6 B. Mon. 626; Patton v.
Shanklin, 14 B. Mon. 13; Jones v. Shelbyville Fire
& L. Ins. Co., 1 Met. 58; Rogers v. Poston, 1 Met.
643; Smith v. Lockridge, 8 Bush 423; Woolfolk
v. Bank of America, 10 Bush 504 ; Cason v. Grant
County Deposit Bank, 97 Ky. 487; 31 S. W. 40,
17 K. L. R. 344; and Stanley v, Davis, 107 S. W.
773, 33 K. L. R. 1135; involving notes exccuted
before the passage of this Act, it was held that
where one signed and delivered a blank note, he
was liable for any amount or any stipulation in-
serted in the proper blank, irrespective o1 any
limitation of authority, of which limitation the
payee or holder had no notice. This is undoubt-
edly yet the law as to a holder in due course as
defined in this act, as is shown by the words of this
section and the case of Diamond Distilleries Co.
v. Gott, 137 Ky. 585, 126 S. W. 131; but the ques-
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tion seems to be open as to the rights of a payee,
under this section, where the note is filled out in
violation of the directions of the signer. In the
case of Hermann’s Exor. v. Gregory, 131 Ky. 819,
115 S. W. 809, it was contended that, where H.
signed a blank note for a certain purpose, and
where it was filled out and payees’ names inserted
by the attorney of the payees and in their presence
and then signed by principal debtor and delivered
for another purpose, but payees were ignorant
of the limitation, H. was not liable. It was argued
that payeces were parties to the note before its
completion ; that the note had not been negotiated
to them (Section 30), because not being pavable
to bearer was therefore not negotiable by delivery,
but being payable to order of payees was of course
not negotiated to them by indorsement; that pay-
ees were not holdeis in diue conrse (Sce. 52, Sub-
sec. 4) and that they were immediate parties (Sec-
tion 16). The Court said: “Without wholly giv-
ing our consent to the contention of appellant, let
us see whether his testator’s estate can escape lia-
bility under the rule laid down by himself,” and
the Court procesded to hold that the directions of
appellant had not been violated. But we suggest
that such signer might yet be held estopped by
reason of his negligence in delivering the paper
in blank. Sec note to Section 124.
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Where a bill is left blank as to date, amount
and address, these blanks may be filled and a
holder in due course is not affected by the fact
that the authority may be exceeded. Smith v.
Lockridge, 8 Bush 423.

§ 15. Incomplete Instrument—“Where
an incomplete instrument has not been de-
livered it will not, if completed and negoti-
ated, without authority, be a valid contract in
the hands of any holder (Sec. 190), as against
any person whose signature was placed there-
on before delivery (Secs. 14, 16).”

“See note to Section 16.

§ 16. Delivery.—"“Every contract on a
negotiable instrument is inecomplete and re-
vocable until delivery of the instrument for
the purpose of giving effect thereto. As be-
tween Immediate partics, and as regards a
remote party other than a holder in due
course, the delivery, in order to be effectual,
must be made either by or under the authority
of the party making, drawing, accepting, or
endorsing as the case may be; and in such case
the delivery may be shown to have been con-
ditional or for a special purpose only, and
not for the purpose of transferring the prop-
erty in the instrument. But where the in-
strument is in the hands of a holder in due
course, a valid delivery thereof by all par-
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ties prior to him so as to make them liable
to him is conclusively presumed. And where
the instrument is no longer in the posses-
sion of a party whose signature appears
thereon, a valid and intentional delivery by
him is presumed until the contrary is proved
(Secs. 15, 16, 23).”

The distinction between this section and Sec-
tion 15 is that this section deals with completed
instruments and Section 15 with incompleted in-
struments. If the bill or note is incomplete, it
will not be valid if filled out and negotiated with-
out authority against any person signing before
delivery. But if it is complete and payable to
bearer, as provided by Section 9, it is valid in the
hands of a holder in due course even if stolen.
But of course this is not the rule where the holder
claims through a forged signature (Section 23).

See generally Caruth v. Thompson, 16 B. Mon.
572 and Prather v. Weissiger, 10 Bush 117;
Greenwell v. Hayden, 78 Ky. 332.

But notice the rule as between immediate pai-
ties. This may change the rule laid down in
many of the authorities cited in note to Section
14, where it was held that a note delivered to an
agent, who in turn delivered it to an innocent
payee, in violation of his private instructions, was
binding in the hands of the payee, who, it would
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appear, is now an immediate and not a remote
party.

§ 17. Ambiguous Instruments—How
Construed.—‘“Where the language of the in-
strument is ambiguous, or there are omis-
sions therein, the following rules of con-
struction apply:

(1) “Where the sum payable is expressed
in words and also in figures and there is a
discrepancy between the two, the sum de-
noted by the words is the sum payable; but if
the words are ambiguous or uncertain, ref-
erence may be had to the figures to fix the
amount.

(2) “Where the instrument provides for
the payment of interest, without specifying
the date from which interest is to run, the
interest runs from the date of the instru-
ment, and if the instrument is undated, from
the issue (190) thereof.

(3) “Where the instrument is not dated,
it will be considered to be dated as of the
time it was issued (Sec. 13).

(4) “Where there is conflict between the
written and printed provisions of the instru-
ment, the written provisions prevail.

(5) “Where the instrument is so am-
biguous that there is doubt whether it is a
bill or a note, the holder may treat it as either,
at his election (Secs. 122, 184).

(6) “Where a signature is so placed upon
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the instrument that it is not clear in what
capacity the person making the same in-
tended to sign, he is to be deemed an indorscr

(Secs. 64 to 69 inclusive).
(7) “Where an instrument containing

the words, ‘I promise to pay,’ is signed by
two or more persons, they are deemed to be
jointly and severally liable thereon.”

Sum payable in words and figures. See Wool-
folk v. Bank of America, 10 Bush 504.

Interest. This provision seems to be in ac-
cord with the previous decisions in this State.
See Whitton v. Swope, 1 Litt. 160; Miller v. Kav-
anaugh, 99 Ky. 377; 35 S. W. 920; 18 K. L. R.
183. The Court in the last case said, concerning
a note payable two years after date, “with in-
terest at the rate of six per centum per annum
from * * * until paid.” “It (the note) was to be
paid at a given date, and it is unreasonable to
suppose that a note for the payment of money
on a particular day, with interest at a certain
rate per annum until paid, could be construed to
mesan that the interest should commence on the
day of payment, and not before, for the law would
give interest from that date.” In the case of
White v. Shepherd, 140 Ky. 349, 131 S. W. 17,
it was held that the insertion of the words “with
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interest at 6 per cent.” was a material altera-
tion.

Subsection 5. See Piner v. Clary, 17 B. Mon.
645; Bradley v. Mason, 6 Bush 602.

Subsection 6 is cited in Young v. Exchange
Bank, 152 Ky. 293; 153 S. W. 444, in deciding
that an accommodation indorser on a draft, ex-
ecuted before this act went into effect, was not

a surety.

§ 18. Liability Where Signature Does
Not Appear—Trade or Assumed Names.—
“No person is liable on the instrument whose
signature does not appear thereon (Secs. 20,
42), except as herein otherwise expressly pro-
vided. But one who signs in a trade or as-
sumed name will be liable to the same extent
as if he had signed in his own name.”

As to partnership signatures. Hykes v. Craw-
ford, 4 Bush 19; Macklin’s Exr. v. Crutcher, 6
Bush 401 ; Carter v. Mitchell, 94 Ky. 261, 22 S. W.
83, 15 Ky. L. Rep. 53; National Exchange Bank
v. Wilgus, 95 Ky. 309, 256 S. W. 2, 15 Ky. L. R. 763;
Faris v. Cook, 110 Ky. 867, 62 S. W. 1043, 63 S.
W. 600, 23 Ky. L. R. 328. It should be observed
that all these cases were decided prior to the
passage of this Act.
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§ 19. Signature by Agent.—“The signa-
ture of any party may be made by an agent
duly authorized in writing (Secs. 42, 190).”

This makes a radical change in our law. Of
course the authority of an agent must be in writ-
ing. But what of that of a principal officer of a
corporation? In Star Mills v. Bailey, 140 Ky.
194, 130 S. W. 1077, it is said: “But more is
needed to make a promissory note of a corpora-
tion than the signature of the corporate name
by its president. His authority must be shown.”
If so, then it must be in writing. On the other
hand it was held as to transactions occurring,
after the passage of this Act, that: “The cashier
of a bank has general authority to discount and
rediscount paper owned by the bank, and to sell
and assign paper owned by it for a valuable con-
sideration * * *  First State Bank’s Rec. v.
Farmers’ Bank, 155 Ky. 693, 160 S. W. 250. And
the same was held in Citizens’ Bank v. Bank of
Waddy’s Rec., 126 Ky. 169, 103 S. W. 249. But
in Citizens’ Bank case it was pointed out that
“the money borrowed was paid to the Bank of
Waddy and was used by the Bank of Waddy”
and “the only officer it really had was the cashier.”
If these citations were intended to be material,
they mean that the cashier’s authority was not
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derived from his office, but from facts which had
to be proved by parol evidence.
See Introduction.

§ 20. Liability or Persons Signing As
Agent.—“Where the instrument contains, or
a person adds to his signature, words in-
dicating that he signs for or on behalf of the
principal, or in a representative capacity, he
is not liable on the instrument if he was duly
authorized; but the mere addition of words
describing him as an agent, or as filling a
representative character without disclosing
his principal, does not exempt him from per-
sonal liability.”

This section makes personally liable an agent,
with full authority where he does not disclose
his principal; or where he discloses his principal
but lacks authority.

See the following cases as to signatures of
agents and when they individually or their prin-
cipal were bound: McBean v. Morrison, 1 A. K.
Mar. 545; Offutt v. Ayres, 7 T. B. Mon. 356 ; Bur-
bank v. Posey, Adm’r., 7 Bush 372; Track v. Rob-
erts, 1 B. Mon. 201; Whitney v. Sudduth 4, Met.
296 ; Pack v. White, 78 Ky. 243 ; Moffett v. Hamp-
ton, 31 S. W. 881, 17 K. L. R. 534; McKensey v,
Edwards, 88 Ky. 272, 10 S. W. 815, 10 K. L. R.
854 ; Yowell v. Dodd, 3 Bush 581; Caphart v. Dodd,
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3 Bush 584; Carson v. Lucas, 13 B. Mon. 213;
Warford v. Temple, 73 S. W. 1023, 24 K. L. R.
2268 ; Bank of Kentucky v. Sanders, 3 A. K. Mar.
184; Lewis v. Harris, 4 Met. 353. All of these
cases were decided prior to the passage of this

Act.

§ 21. Signature by Procuration.—“A
signature by procuration operates as notice
that the agent has but a limited authority to
sign, and the principal is bound only in case
the agent in so signing acted within the
actual limits of his authority.

§ 22. Indorsement or Assignment by
Infant or a Corporation Lacking Capacity.—
“The indorsement or assignment of the in-
strument by a corporation or by an infant
passes the property therein, notwithstanding
that from want of capacity the corporation
or infant may incur no liability thereon.”

An assignment of a note by an infant is
voidable but not void. Semple v. Morrison, 7
T. B. Mon. 298.

Where one indorses a bill drawn by a cor-
poration, he is not released by reason of the fact
that the corporation was not liable, because it
did not possess the capacity to draw the bill
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M. V. Monarch Co. v. Farmers’ & Drovers’ Bank,
105 Ky. 430, 49 S. W. 3817, 20 K. L. R, 1351.

§ 23. Forged or Unauthorized Signa-
ture.—"“Where a signature is forged or made
without the authority of the person whose
signature it purports to be, it is wholly in-
operative, and no right to retain the instru-
ment, or to give a discharge therefor, or to
enforce payment thereof against any party
thereto, can be acquired through or under
such signature, unless the party against
whom it is sought to enforce such right is
precluded from setting up the forgery or
want of authority.”

No recovery can be had on note to which
maker’s name was forged. Hon. v. Harned, 38
S. W. 688, 18 K. L. R. 864.

A forged or unauthorized signature of an ac-
commodation indorser will not prevent a recovery
on the instrument, where holder does not claim
through such indorsement. Jett v. Standafer, 143
Ky. 787, 137 S. W. 513.

“A forged indorsement cannot transfer any
interest in the bill, and the holder thereof has no
right to demand the money.” Farmers’ National
Bank v. Farmers’ & Traders’ Bank, 159 Ky. 141,
166 S. W. 986. And see note to Section 185.
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Section 24.
25.
26.
27.
28.
29.

§ 24.

“Every

NEGOTIABLE INSTRUMENTS §24

ARTICLE IL

CONSIDERATION.

Presumption of consideration.
What constitutes a consideration.
Holder for value.

Holder for value: lien.

Absence or failure of consideration.
Liability of accommodation party.

Presumption of Consideration.—

negotiable instrument is deemed

prima facie to have been issued for a valu-
able consideration, and every person whose
signature appears thereon to have become a
party thercto for value (Sec. 6, Sub. 2).”

Section 471 of the Kentucky Statutes placing
all writings for the payment of money, etc., with-
out a seal, upon the same footing with sealed
writings, makes every such written promise im-
port a consideration; and it is therefore unneces-
cary to allege a consideration on a promissory
note. Bronston’s Adm’r. v. Lakes, 135 Ky. 173,
121 S. W. 1021. As to bills of exchange and prom-
issory notes placed on the footing of bills of ex-
change, see Early v. MecCart, 2 Dana 414 and
Beattyville Bank v. Roberts, 117 Ky. 689, 78 S.

W. 901.
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For form of plea of no consideration, see
Evans v. Stone, 80 Ky. 78; Mullikin v. Mullikin,
23, S. W. 352, 25 S. W. 598, 15 K. L. R. 612; All-
nutt v. Allnutt’s Exr., 127 S. W. 986; Bronston’s
Adm’r. v. Lakes, supra.

The burden of proof is on the person alleging
no consideration. Radford’s Adm’r. v. Harris,
144 Ky. 809, 139 S. W. 963.

But if the pleader unnecessarily sets out the
consideration he must prove it. Bronston’s
Adm’r. v. Lake, supra, and cases cited therein.

§ 25. What Constitutes a Considera-
tion.—*“Value is any consideration sufficient
to support a simple contract. An antecedent
or pre-existing debt constitutes a value, and
is deemed such, whether the instrument is
payable on demand or at a future time.”

Sections 25, 26 and 27 are so intimately con-
nected that they are annotated together.

Decisions Prior to Passage of Negotiable Instru-
ment Act.

Prior to the enactment of this law it was
held in this State that where one received a ne-
gotiable instrument in payment of an antecedent
debt, or in consideration of the suspension of a
previous right of action, or the relinquishment
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of any security, he was a purchaser for value;
Alexander v. Springfield Bank, 2 Met. 534. This
was also the law as to a simple contract; May v.
Quimby & Co., 3 Bush 96. But one, who merely
took negotiable paper as security for a pre-exist-
ing debt, was not a holder for value; Lee’s Adm’r.
v. Smead, ete., 1 Met. 628 ; Thompson v. Poston,
1 Duv. 389. The same was true of a pledge of
shares of stock; Shuster v. Jones, 58 S. W. £95,
22 K. L. R. 568, In the case of Walker v. Harris,
114 S. W. 775, it was decided that the pledge of
shares of stock to secure a note payable one day
after date and given for a pre-existing debt was
not supported by a valuable consideration, that
one day after date was not a real suspension of
a right of action and that the Negotiable Instru-
ment Act did not apply because the note was ex-
ecuted before its enactment. But the question
arises does this Act change the law of considera-
tion except where negotiable paper is concerned;
and would it nol have heen well to have placed
the decision on that ground? It was not negoti-
able instruments but shares of stock that were

pledged.
Deecisions Involving Negotiable Instrument Act.

Value. Extension of time given the principal,
is a sufficient consideration to bind sureties sign-
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ing the new note, although they had been released,
without their knowledge, on the old note; Steger
v. Jackson, 102 S. W. 329; Davis v. Bank of
Clarkson, 144 Ky. 417 138 S. W. 246. Taking a
note in payment of a previous note constitutes
one a holder for value. Campbell v. Fourth Nat.
Bank, 137 Ky. 555, 126 S. W. 114. But where one
deposits his own check on another bank, and is
permitted to check against the same, but under
an agreement to reimbuse the collecting bank if
check is not paid, the collecting bank is not a
holder for value, Boswell v. Citizens’ Savings
Bank, 123 Ky. 485, 96 S. W. 797.

Value paid at any time. In each of the fol-
lowing cases the holder was held to be a holder for
value. Where after the delivery of the note the
payee paid debts of the maker of equal amount,
Hermann’s Exr. v. Gregory, 131 Ky. 819, 115 S.
W. 809. Where one deposited a check and at the
time drew out part of the money and drew bal-
ance before bank received notice of dishonor,
Choteau Trust & Banking Co. v. Smith, 133 Ky.
418, 118 S. W, 279.

Where A deposited in R Bank two checks for
$1,000.00, each on F Bank, one certified and the
other not; and both checks were dishonored, but
R. Bank was not notified of dishonor of uncer-
tified check and permitted A to withdraw the
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amount of both checks, held that R. Bank paid
value for both checks; that its action in doing
so was proper, for it had the right to assume that
the certified check would be paid, First Nat. Bank
v. Bank of Ravenswood, 141 Ky. 671, 133 S. W.
581. Also see American Nat. Bank v. J. S. Minor
& Sons, 142 Ky. 792, 135 S. W. 278, where it was
held that an extension given a debtor was a suf-
ficient consideration to support a pledge of a
note to secure the debt extended and for the pay-
ment “of any other liability of mine to said bank
due or to become due, or that may hereafter be
contracted.”

Where C delivered a negotiable note to J, in
consideration of his becoming surety for C, under
agreement that the note was to be the property
of J if he had to pay the note on which he was
surety, and J did pay that note, held that he was
the holder for value and owner of the note pladged,
Jett v. Standafer, 143 Ky. 787, 137 S. W. 513.

The renewal by a bank of certain obligations
of a corporation is a sufficient consideration to
support an agreement by certain directors ‘“in
consideration of loans already made and to be
made,” by the bank to the corporation, to become
jointly liable on all obligations of the corpora-
tion indorsed by either of them. First Nat. Bank
v. Doherty, 156 Ky. 386, 161, S. W. 210.
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Lien to secure a pre-existing debt. Where
one holds a note as security for a pre-existing debt,
he is a holder for value, Wilkins v. Usher, 123
Ky. 696, 97 S. W. 387, 29 K. L. R. 1232; Citizens’
Bank v. Bank of Waddy’s Ree., 126 Ky. 169, 103
S. W. 248, 31 K. L. R. 365; Campbell v. Fourth
Nat. Bank, 137 Ky. 555, 126 S. W. 114; Diamond
Distilleries Co. v. Gott, 137 Ky. 585, 126 S. W.
131; American Nat. Bank v. Minor, supra.

Where there is a good defense as between the
parties, the pledge: in due course can recover only
the amount of the debt for which note was pledged,
Elk Valley Coal Co. v. Third Nat. Bank, 157 Ky.
G617, 163 S. W. 766. But in this case it was held
that plaintiff could not be required to look to its
other collaterals first; while in the Bank of Waddy
case it was held that it could be so compelled.

“Without receiving value therefor” evidently
means receiving no value for the instrument. It
does not mean that an individual or a surety com-
pany, receiving a premium to become a suretv or
accommodation party, has received value within
the meaning of this section. “No portion of the
proceeds was paid by the bank to him. It was not
executed for his accommodation,” Mechanic’s &
Farmers’ Savings Bank v. Katterjohn, 137 Ky.
427, 125 S. W. 1070; and in First Nat. Bank v.
Bickel, 143 Ky. 754, 137 S. W. 890, it is empha-
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sized that “the indorsers rcceived nothing of the
pioceeds of the note.

In an action against certain persons who had
indorsed in blank the note of a corporation of
which they were directors and stockholders, pay-
able to plaintiff, it was alleged that they had
sought to borrow the money from the bank, had
agreed to give the corporation’s note therefor
with them as sureties, that eredit was given alone
to them and the money at their request was paid
to the corporation, and that they, and not the cor-
poration, were the parties accommodated. But
the Court said: “Reading Section 115 with Sec-
tion 29, we think it means that the endorser for
whose accommodation the instrument was made
or accepted is the one who receives value therefor,
and not the one who signs it simply for the pur-
pose of lending his name to some other person.
* * * The note was not made for their accom-
modation within the meaning of the act.” Bickel
case supra. To same effect see Grayson County
Bank v. Elbert, 143 Ky 750, 137 S. W. 792; First
Nat. Bank v, Bickel, 154 Ky. 11, 156 S. W. 856,
and Katterjohn case supra.

§ 26. Holder For Value.—"“Where value
has at any time been given for the instru-
ment, the holder is deemed a holder for value
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in respect to all parties who became such
prior to that time (Sec. 54).”

See note to Section 25.

§ 27. Holder For Value—Lien.—“Where
the holder has a lien on the instrument, aris-
ing either from contract or by implication of
law, he is deemed a holder for value to the
extent of his lien.”

See note to Scetion 25.

§ 28. Absence or Failure of Considera-
tion.—*“Absence or failure of consideration is
a matter of defense as against any person not
a holder in due course (52), and partial fail-
ure of consideration is a defense pro tanto,
whether the failure is an ascertained and
liquidated amount or otherwise.”

See First State Bank v. Morton, 146 Ky. 287,
142 S. W. 694; Elk Valley Coal Co. v. Third
Nat. Bank, 157 Ky. 617, 163 S. W. 766.

§ 29. Liability of Accommodation Party.
—"“An accommodation party is one who has
signed the instrument as maker, drawer, ac-
ceptor or indorser, without receiving value
therefor, and for the purpose of lending his
name to some other person. Such a person
is liable on the instrument to a holder for
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value, notwithstanding such holder at the
time of taking the instrument knew him to be
only an accommodation party.”

As to liability of accommodation parties on ne-
gotiable paper before thz passage of this Act,
see Gazzam v. Armstrong, 3 Dana 554 ; Eldridge v.
Duncan, 1 B. Mon. 101; Turner, Wilson & Co.
v. Browder, 5 Bush 216; Young v. Exchange
Bank, 152 Ky. 293, 153 S. W. 444, and cases cited.
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Section 30.
31.
32.

34.

35.

36.

37.

38.

39.

40.

41.

42.

LAW OF KENTUCKY 29

ARTICLE IIL

NEGOTIATION.

Negotiation, how made.

Indorsement, how made.

Indorsement must be of entire in-
strument.

Kinds of Indorsement.

Special Indorsements: Indorsements
in blank.

Conversion of blank indorsement
into special indorsement.

Restrictive Indorsement.

Effect of restrictive indorsement.

Qualified indorsement.

Conditional indorsement.

Indorsement of instrument payable
to bearer.

Indorsement where payable to order
of two or more persons.

Instrument drawn or indorsed to per-
son as cashier or other fiscal

officer.
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43. Indorsement where name is mis-
spelled or wrongly designated.

44. Indorsement in representative ca-
pacity.

45. Presumption as to time of indorse-
ment.

46. Place of indorsement; presumption.

47. Negotiability—when ended.

48. Striking out indorsement.

49. Transfer without indorsement; ef-

fect.
50. When prior party may negotiate

instrument.

§ 30. Negotiation—kHow Made.—“An in-
strument is negotiated when it is transferred
from one person to another in such manner
as to constitute the transferee the holder
thereof, if payable to bearer (Secs. 9, 34), it is
negotiated by delivery (Sec. 190) ; if payable
to order (Sec. 8), it is negotiated by the in-
dorsement of the holder, completed by de-
livery.”

Where one indorsed a note in Kentucky but it
was delivered in Ohio, where it was dated and
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payable, held that the Ohio law governed the
indorsement because the delivery was necessary
to complete the contract of indorsement. Young
v. Harris, 14 B. Mon. 447.

This section is cited in Wettlaufer v. Baxter,
137 Ky. 362, 125 S. W. 741, and Foster’s Adm’r.
v. Metcalf, 144 Ky. 385, 138 S. W. 314.

§ 31. Indorsement—How Made.—“The
indorsement must be written (See. 190) on
the instrument or upon a paper attached
thereto. The signature of the indorser, with-
out additional words, is a sufficient indorse-
ment (Secs. 63, 64, 66).”

A certain signature on the back of a bill of
exchange held not a sufficient indorsement to pass
the title to the bill. Gray Tie & Lumber Co. v.
Farmers’ Bank, 109 Ky. 694, 60 S. W. 537, 22
K. L. R. 1333.

Referring to the former case of First Nat.
Bank v. Bickel, 143 Ky. 754, 137 S. W. 790, the
Court in the same styled case, 154 Ky. 11, 156 S.
W. 856, said: “In short the ruling of the court
in that case was that a person who places his

name upon paper other than as maker, drawer,
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or acceptor, is deemed to be an indorser, unless
he indicates by proper words in the indorsement
his intention to be bound in some other capacity,
or his intention to be bound in some other ca-
pacity than indorser appears on the paper in con-
nection with and as a part of the indorsement,”
and further held that a paper attached to the note,
where these persons agreed ““to sign the note for
security’” did not show any intention that they
signed other than indorsers.

A detached paper cannot bind one as indorser
on a negotiable instrument. First Nat. Bank v.
Doherty, 156 Ky. 386, 161 S. W. 211.

§ 32. Indorsement Must Be of Entire
Instrument.—“The indorsement must be an
indorsement of the entire instrument. An
indorsement which purports to transfer to the
indorsee a part only of the amount payable,
or whieh purports to transfer the instru-
ment tc two or more indorsees severally, does
not operate as a negotiation of the instru-
ment; but where the instrument has been
paid ir part, it may be indorsed as to the
residue.”

An assignment of a part of the amount pay-
able does not transfer the title to the paper, but
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constitutes assignor trustee for the assignee.
Bank of Galliopolis v. Trimble, 6 B. Mon. 599
But the assignment of a note with a credit does
pass the title. Bledsoe v. Fisher, 2 Bibb 471.

§ 33. Kinds of Indorsement.—“An in-
dorsement may be either in blank or special,
and it may also be either restrictive or quali-
fied, or conditional.”

§ 34. Special Indorsements — Indorse-
ments in Blank.—“A special indorsement
specifies the person to whom or to whose
order the instrument is to be payable;
and the indorsement of such indorsee
is necessary to the further negotiation of
the instrument. An indorsement in blank
specifies no indorsee, and an instrument so in-
dorsed is payable to bearer, and may be ne-
gotiated by delivery (Sec. 65).”

An indorsement in blank of a non-negntiable
note did not convert it into a negotiable instru-
ment, nor did it give the holder any rights against
the indorser under this Aect; but the holder is
relegated to his rights as assignee. Wettlaufer
v. Baxter, 137 Ky. 862, 125 S. W. 741.

§ 35. Conversion of Blank Indorsement
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Into Special Indorsement.—*“The holder may
convert a blank indorsement into a special
indorsement by writing over the signature of
the indorser in blank any contract consistent
with the character of the indorsement.”

The above was the law of Kentucky. Bradford
v. Ross, 3 Bibb 239; Caruth v. Thompson, 16 B.
Mon. 572; Needhams v. Page, 3 B. Mon. 465 ; and
such indorsement is irrevocable and may be filled
up after death of indorser. Cope v. Daniel, 9
Dana 415.

But the rule laid down in these cases that
the holder could not recover until he had writ-
ten over the blank indorsement a formal assign-
ment to himself, was afterwards modified to the
extent of holding that one, who alleges that he
is the holder and owner of the bill, may reccver
without filling up such indorsement, unless his
title is denied, in which case plaintiff could and
should do so. Gaar v. Louisville Banking Co.,
11 Bush 180; Barrett v. Fort Pitt Nat. Bank,
44 S. W. 97, 19 K. L. R. 611.

But it seems that this is not the rule, even as
modified, under this Act. By Section 9 it is pro-
vided that when the only or last indorsement is
an indorsement in blank “the instrument is pay-
able to bearer;” and by Section 51 that “the
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holder of a negotiable instrument may sue thereon
in his own name.” Of course upon issue made,
it becomes a matter of evidence. See Callahan
v. Louisville Dry Goods Co., 140 Ky. 712, 131
S. W. 995.

§ 36. Restrictive Indorsement.—“An in-
dorsement is restrictive which either:
(1) “Prohibits the further negotiation of

the instrument; or
(2) “Constitutes the indorsee the agent of

the indorser; or

(3) “Vests the title in the indorsee in
trust for or to the use of some other person.
But the mere absence of words implying
power to negotiate does not make an indorse-
ment restrictive.”

An indorsement to a bank for “collection and
credit” and one for “collection on account” amount
to the same thing and constitute the bank the
agent of the depositor. This results in making
the bank not liable for the negligence of the col-
lecting bank if it has exercised due care in the
selection. And even though the bank credit the
depositor with the amount of the draft or note,
it may cancel such credit if it does not receive
the money. Again, payment direct to the de-
positor by the collecting bank will not make for-
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warding bank liable to an equitable owner of the
draft of which equity the coillecting bank had
no notice. The forwarding bank is not the owner
of the draft. Commercial Nat. Bank v. First Nat.
Bank, 158 Ky. 392, 165 S. W. 398 and cases cited,
and case of Caldwell v. Evans, 5 Bush 380.

Notice that under Section 1 the instrument
to be negotiable must be payable to order or to
bearer, while, under Subsection 3, the indorse-
ment does not have to have these words or their

equivalents.

§ 37. Effect of Restrictive Indorsement.
“A restrictive indorsement confers upon the
indorsee the right:

(1) “To receive payment of the instru-
ment.

(2) “To bring any action thereon that the

indorser could bring.

(3) “To transfer his rights as such in-
dorsee, where the form of the indorsement au-
thorizes him to do so.

“But all subsequent indorsees acquire only
the title of the first indorsee under the re-
strictive indorsement.”

The rule laid down in First Nat. Bank v. Payne,
42 S. W. 736, 19 K. L. R. 839, that an indorsee for
collectior eannot suz in its own name (see Civil
Code, Sec. 18), is changed by Subsection 2. But
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while it may sue in its own name, a plea of pay-
ment to the owner is a good defense. Commercial
Nat. Bank v. First Nat. Bank, 158 Ky. 392, 165
S. W. 398. The owner of a draft deposited for
collection can treat the forwarding bank as his
agent until the money is actually received, and
where the collecting bank has collected the draft
and credited the proceeds to the forwarding
bank, the owner can claim the proceeds as against
the forwarding bank. Armstrong v. Nat. Bank of
Boyertown, 90 Ky. 431, 14 S. W. 411, 12 K. I.. R.
393. But payment to an unknown holder of a note,
indorsed finally to a named bank for collection,
is made at payor’s risk. Barnett v. Ringgold,

80 Ky. 289.

§ 38. Qualified Indorsement.—"“A quali-
fied indorsement constitutes the indorser a
mere assignor of the title to the instrument.
It may be made by adding to the indorser’s
signature the words ‘without recourse’ or any
words of similar import. Such an indorse-
ment does not impair the negotiable character
of the instrument (Sec. 65).”

Where the words “without recourse” are writ-
ten between the signatures of two indorsers, parol
evidence is competent to show which indorsement
they qualify. Goolrick v. Wallace, 154 Ky. 596,
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157 S. W. 920. But ‘“the purpose of the statute
is to exclude parol evidence, and make the writ-
ten instrument control the rights of the parties.”
First Nat. Bank v. Bickel, 143 Ky. 754, 137 S. W.
790. And it is well to read Section 110 in this
connection. It provides that where waiver of no-
tice “is written above the signature of an indorser,
it binds him only.”

§ 39. Conditional Indorsement.—“Where
an indorsement is conditional, a party re-
quired to pay the instrument may disregard
the condition, and make payment to the in-
dorsee or his transferee, whether the condi-
tion has been fulfilled or not. But any person
to whom an instrument so indorsed is ne-
gotiated, will hold the same, or the proceeds
thereof, subject to the rights of the person
indorsing conditionally.”

§ 40. Indorsement of Instrument Pay-
able to Bearer.—‘“Where an instrument, pay-
able to bearer, is indorsed specially, it may
nevertheless be further negotiated by de-
livery; but the person indorsing specially is
liable as indorser to only such holders as to*
make title through his indorsement (Sec. 5,
Subsecs. 9, 67).”

*The word “to” is not in the original draft.

§ 41. Indoisement Where Payable to
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Order of Two or More Persons.— “Where an
instrument is payable to the order of two
or more payees or indorsees who are not
partners, all must indorse unless the one
indorsing has authority to indorse for the
others (Sec. 19).”

§ 42, Instrument Drawn or Indorsed to
Person As Cashier or Other Fiscal Officer.
“Where an instrument is drawn or indorsed
to a person as cashier or other fiscal officer
of a bank or corporation, it is deemed prima
facie to be payable to the bank or corpora-
tion of which he is such officer, and may be
negotiated by either the indorsement of the
bank or corporation, or the indorsement of
the officer.”

In case of Tyler v. First Nat. Bank, 150 Ky.
515, 150 S. W. 665, recovery was had on a note
payable to “Joel Bailey, Pt.” and indorsed “Joel
Bailey, Pt., by G. A. Hurst, Cashier.” The same
rule applies to non-negotiable paper. Eades v.
Muhlenberg County Savings Bank, 151 Ky. 416,
163 S. W. 494. See Caldwell v. Evans, 5 Bush 380.

§ 43. Indorsement Where Name Is Mis-
spelled or Wrongly Designated.— “Where the
name of a payee or indorsee is wrongly desig-
nated or misspelled, he may indorse the in-
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strument as therein described, adding, if he
thinks fit, his proper signature.”

When a note was payable to one individually
an assignment by him as “Administrator of T.,
deceased,” was valid, the words being merely de-
scriptive. MeClure v. Biggstaff, 37 S. W. 294,
18 K. L. R. 601.

§ 44. Indorsement in Representative Ca-
pacity.— “Where any person is under obliga-
tion to indorse in a representative capacity,
he may indorse in such terms as to negative
personal liability (Sec. 20).”

§ 45. Presumption As to Time of In-
dorsement.—“Except where an indorsement
bears date after the maturity of the instru-
ment, every negotiation is deemed prima facie
to have been affected* before the instrument
was overdue (Sec. 52.)"

*“Effected” 1s used in the original draft.

See Alexander & Co. v. Springfield Bank, 2
Met. 534.

§ 46. Place of Indorsement—Presump-
tion.—"'Except where the contrary appears
every indorsement is presumed prima facie
to have been made at the place where the
instrument is dated.”
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The place of indorsement is important in fixing
the rights of the parties. The indorsement is a
new contract and the rights and liabilities of the
indorser are fixed by the law of the place where
the indorsement is made and complcted. Piner v.
Clary, 17 B. Mon. 645; Short & Co. v. Trabue &
Co., 4 Met. 299; Carlisle v. Chambers, 4 Bush 268 ;
Hyatt v. Bank of Kentucky, & Bush 193; Wett-
laufer v. Baxter, 137 Ky. 362, 125 S. W. 741.

But the contract of indorsement is not com-
pleted until delivery. The law of the place of
delivery governs even thourh the physical act of
writing be done elsewhere. Goddin v. Shipley,
7 B. Mon. 875; Young v. Harris, 14 B. Mon. 447;
Hyatt v. Bank of Kentucky supra.

But while the indorser may not be liable by
reason of the law of the place where the indorse-
ment is made, yet his indorsement does not change
the character of the paper nor affect its legality
as between the other parties, and is effective to
transfer the title. Carlisle v. Chambers supra
and Hyatt v. Bank of Kentucky supra. The holder
of a note valid in the state where it was made,
but which would be void in Kentueky, can enforce
its collection in this State against the maker even
through an assignment made in this State. Arnett
v. Pinson, 108 S. W. 852, 33 K. L. R. 36.
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§ 47. Negotiability—When Ended.—“An
instrument negotiable in its origin continues
to be negotiable until it has been restrictively
indorsed (Secs. 36, 37) or discharged by pay-
ment or otherwise (Secs. 119-125 inclusive).”

§ 48. Striking Out Indorsement.— “The
owner may at any time strike out any indorse-
ment which is not necessary to his title. The
indorser whose indorsement is struck out,
and 2ll indorsers subsequent to him, are
thereby relieved from liability on the instru-

ment.”

See Beli v. Morehead, 3 A. K. Mar. 158 ; Tuggle
v. Adams, 3 A. K. Mar. 429; Long, ete., v. Bank of
Cynthiana, 1 Litt. 290; Clark v. Schwing, 1 Dana

835 ; Hawkins, ete., v. Armstrong, 6 Dana 128;
Bank of Tennessze v. Smith, 9 B. Mon. 609. But
may not the holder sue in his own name without
striking out subsequent indorsements? See Sec-

tion 51.

§ 49. Transier Without Indorsement—
Effect.—“Where the holder of an instrument
payable to his order transfers it for value
without indorsing it, the transfer vests in
the transferee such title as the transferrer
had therein, and the transferee acquires, in
addition, the right to have the indorsement
of the transferrer (See, 65). But for the
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purpose of determining whether the trans-
feree is a holder in due course, the negotia-
tion takes effect as of the time when the in-
dorsement is actually made.”

See Gray Tie & Lumber Co. v. Farmers’ Bank,
109 Ky. 694, 60 S. W. 537, 22 K. L. R. 1333. In
the case of Callahan v. Louisville Dry Goods Co.,
140 Ky. 712, 131 S. W. 995, the petition of ap-
pellee, alleging that it was the successor of payee
corporation and was the owner and holder of the
note, was held good on demurrer, though the note
had not been indorsed to it. But the Court was
in error in the dictum that appellee was a holder
in due coursz. See Section 52 and case of Foster’s
Admr. v. Metealf, 144 Ky. 385, 138 S. W. 314.

§ 50. When Prior Party May Negotiate
Instrument.—“Where an instrument is ne-
gotiated back to a prior party, such party
may, subject to the provisions of this Act, re-
issue and further negotiate the same (Secs.
47,48) ; but he is not entitled to enforce pay-
ment thereof against any intervening party to
whom he was personally liable.”

See note to Section 119.
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Section 51.

52.
53.
54.
55.
56.
57.
58.
59.

§ 51.

NEGOTIABLE INSTRUMENTS § 51, 52

ARTICLE IV.
RIGHTS OF HOLDER.

Right of holder to sue and receive
payments.

Holder in due course; definition.

On demand ; negotiation; time.

Notice before full amount paid.

When title defective.

What constitutes notice of defect.

Rights of holder in due course.

When subject to defenses.

Holder deemed a holder in due
course.

Right of Holder to Sue and Re-

ceive Payments.—*“The holder of a negotiable
instrument may sue thereon in his own name,
and payment to him in due course (Sec. 88)
discharges the instrument.”

Cited in Choteau Trust & Banking Co. v. Smith,
133 Ky. 418, 118 S. W. 279; Callahan v. Louisville
Dry Goods Co., 140 Ky. 712, 131 S. W. 995.

See notes to Sections 48 and 49.

§ 52. Holder in Due Course—Definition.
“A holder in due course is a holder who has



§ 52 LAW OF KENTUCKY 75

taken the instrument under the following

conditions:
(1) “That the instrument is complete and

regular upon its face.

(2) “That he became the holder of it
before it was overdue, and without notice
that it had been previously dishonored, if
such was the fact.

(3) “That he took it in good faith and
for value (Secs. 24, 25, 26).

(4) “That at the time it was negotiated
to him he had no notice of any infirmity in the
instrument or defect in the title of the per-
son negotiating it (Secs. 54, 56).”

Cases Decided Prior to Passagc of Negotiable
Instruments Act.

Complete and regular: Woolfolk v. Bank of
America, 10 Bush 504.

Holder before maturity: Theobold v. Hare,
8 B. Mon. 39; Greenwell v. Haydon, 78 Ky. 332;
Lester & Co. v. Given, 8 Bush 357; Woolfolk v.
Bank of America supra,; Clark v. Tanner, 100 Ky.
275,38 S. W. 11, 19 K. L. R. 590.

Value: See note to Section 25.

Notice and good faith: See note to Sec-
tion 56.

Cases involving Negotiable Instruments Act.
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Tho above section was cited in Choteau Trust &
Banking Co. v. Smith, 133 Ky. 418, 118 S. W.
279; Campbell v. Fourth Nat. Bank, 137 Ky. 555,
126 S. W. 114; Gahren, Dodge & Maltby v. Park-
ersburg Nat. Bank, 157 Ky. 266, 162 S. W. 1135;
American Nat. Bank v. Minor & Son, 142 Ky.
792, 135 S. W. 278; Jett v. Standifer, 143 Ky.
787, 137 S. W. 513. But it does not apply to a
non-negotiable note. Wettlaufer v. Baxter, 137
Ky. 362,125 S. W, 741.

Complete and regular: A note, complete and
regular, is not deprived of these attributes by
being detached from another writing. Robertson
v. Commercial Security Co., 152 Ky. 336, 153 S.
W. 450; Harrison v. Ford, 158 Ky. 467, 165 S. W.
663.

Holder before maturity: One who buys a
note after maturity is not a holder in due course;
Austin v. First Nat. Bank, 150 Ky. 113, 150 S.
W. 8. A note, dated September 21, and payable
one day after date, is not overdue at any time
on September 22; Wilkins v. Usher, 123 Ky. 696,
97 S. W. 37, 29 K. L. R. 1232, But the fact that a
note was purchased one day before the maturity
of its first installment, is competent testimony in
connection with other faets on the question of
good faith; Harrison v. Ford supra.
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For further citations, see notes to the proper
sections of this article.

The question of can and when, under this
Act, a payee be held a holder in due course is
very important. This and the fact that the Court
of Appeals has refused to pass upon it (Her-
mann’s Exr. v. Gregory, 131 Ky. 819, 115 S. W,
809) leads the writer to depart from his rule
not to cite any but Kentucky cases.

The Supreme Courts of Iowa and Massachu-
setts have disagreed in their construction of the
Negotiable Instruments Act on this point. Van-
der Ploeg v. Van Zunk, 135 Iowa 350, 13 L. R. A.
(N. S.) 490, 112 N. W. 807; Boston Steel & Iron
Co. v. Steuer, 183 Mass. 140, 97 Am. St. Rep.
426, 66 N. E. 646.

The Iowa case was that the defendant with
P signed a blank note and intrusted it to P, with
authority to fill it out for not more than $200,
the proceeds to be used in a business in which
defendant and P were partners. P filled it out
for $2,000, made it payable to plaintiff and deliv-
ered it to him in payment of a personal past due
obligation. The Court, for the purpose of discus-
sion, assumed that the note was complete when
delivered to plaintiff and that he knew nothing
of the restricted authority of P. Applying this
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and Sections 14, 57, 59, and the definition of
“helder” in Section 190, the Court held that plain-
tiff was not a holder in due course, saying: “It
seems (o us, under these definitions and the ap-
plications thereof, the plaintiff was a holder of
the note but not a holder in due course. The
latter term scems unquestionably to be used to
indicate a person to whom, after completion and
delivery, the instrument has been negotiated.”
The Court differentiates between intrusting an
instrument to one for delivery and the delivery
to the payee, saying “Before such delivery
the person intrusted with it was not a holder.
After such delivery, the payee was a holder, but,
not as we thing, a holder in due course.” And a
judgment for defendant was affirmed. But the
opinion went on to say: ‘“We do not mean to
say that in no case can the person named as payee
in a negotiable instrument be a holder thereof
‘in due course.” If A, purchasing a draft to be
transmitted to B in payment of A’s debt to B,
causes the draft to be drawn payable to B, no
doubt A is a holder of such draft, and B taking
it for value becomes a holder in due course.”
Citing Armstrong v. American Exchange Nat.
Bank, 133 U. S. 433.

In the Massachusetts case the plaintiff sued
the defendant for a debt. She pleaded payment.
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The tcstimony conduced to prove that she had
intrusted to her husband two checks, one com-
plete and the other signcd by her in blank, the
blank one to be filled out by her husband and
both to be delivered to plaintiff in payment of
her debt to him; but that plaintiff with the hus-
band’s consent had filled out the blank check and
both had been delivered to and accepted by plain-
tiff in part payment of a debt due by the husband
to plaintiff but without plaintiff’s knowledge of
restriction on the hushand’s authority. As to the
complete check, the Court held that the plaintiff
was a holder in due course. The reasoning was
that a “payee” could be a “holder’” (Section 190)
and that any “holder” could be a “holder in due
course” (Section 59). But applying Section 14
to the facts shown as to the blank check, it was
held that the plaintiff was not a holder in due
course as to it. (See note to Hermann case under
Section 14).

Upon a similar state of fact the Court of
King’s Bench refused to construe the Bills of Ex-
change Act, and, saying: “The question is purely
one of estoppel at common law,” held defendant
liable. Lloyd’s Bank v. Cooke (1907) 1 K. B. 794.

§ 53. On Demand—Negotiation—Time.
—Where an instrument payable on demand
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is negotiated an unreasonable length of time
Sees. 186, 192) after its issue, the holder is
not deemed a holder in due course.”

One to whom a check was negotiated two days
after it was drawn, took it before it was overdue
Asbury v. Taube, 151 Ky. 142, 151 S. W. 372.

§ 54. Notice Before Full Amount Paid.
—*“Where the transferee receives notice of
any infirmity in the instrument or defect in
the title of the person negotiating the same
before he has paid the full amount agreed
to be paid therefor, he will be deemed a holder
in due course only to the extent of the amount
theretofore paid by him.”

§ 55. When Title Defective.—"The title
of a person who negotiates an instru-
ment is defective within the meaning of this
Act when he obtained the instrument, or any
signature thereto, by fraud, duress, or force
and fear, or other unlawful means, or for
illegal consideration, or when he negotiates
it in breach of faith, or under such circum-
stances as amount to a fraud.”

See note to Section 57 on void instruments.
This section was applied in Asbury v. Taube,
151 Ky. 142, 151 S. W. 372; Gahren, Dodge &
Maltby v. Parkersburg Nat. Bank, 157 Ky. 266,
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162 S. W. 1135; Harrison v. Ford, 158 Ky. 467,
165 S. W. 663; Muir v. Edelin, 156 Ky. 42, 160

S. W. 1048.

§ 56. What Constitutes Notice of De-
fect.—"“To constitute notice of an infirmity
in the instrument or defect in the title of the
person negotiating the same, the person to
whom it is negotiated must have had actual
knowledge of the infirmity or defect, or
knowledge of such facts that his action in
taking the instrument amounted to bad

faith.”

The above states the common law rule. Kelly
& Co. v. Smith, ete., 1 Met. 313; Beattyville Bank
v. Roberts, 117 Ky. 689, 78 S. W. 901, 25 K. L. R.
1796 ; Greenwell v. Hayden, 78 Ky. 332.

The decision in Clark v. Farmer, 100 Ky.
275, 38 S. W. 11, 19 K. L. R. 590, that the holder
must have actual knowledge of the fraud or such
as “by the exercise of ordinary diligence he could
have acquired” is not now the law nor do we
think it was the law, for in Woolfolk v. Bank of
America, 10 Bush 504, it is said: *“Neither want
of ordinary care nor gross negligence will divest
the holder of his title, and he must be allowed
to recover unless he obtains the paper mala fide.”
The above section declares he must have “actual
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knowledge of the infirmity or defect, or knowl-
edge of such facts that his action in taking the
instrument amounted to bad faith.” Instructions
using the very words of the statute were ap-
proved in Childers v. Billiter, 144 Ky. 53, 137
S. W. 795 and Harrison v. Ford, 158 Ky. 467,
165 S. W. 663.

Coming to individual cases, we find that: *“It
is true the discount might be so great as to be
strong evidence, in connection with other cir-
cumstances tending to prove notice of the in-
firmity of the paper, that the bank had notice
at the time it bought the paper of its infirmity,”
(Nicholson v. National Bank of New Castle, 92
Ky. 251, 17 S. W. 627, 13 K. L. R. 478). Yet the
fact alone that 90 per cent. was paid (Bothwell
v. Corum, 135 Ky. 766, 123 S. W. 291), or 50 per
cent. was paid (Jett v. Standafer, 143 Ky. 787,
137 S. W. 513), or even only 33 1-3 per cent. was
paid (Ham v. Merritt, 150 Ky. 11, 149. S. W
1131), for the paper is not by itself proof of
knowledge of defect.

The transfer of a negotiable note, secured by
a lien on real estate, to a holder in due course,
carries with it the lien free from all defenses
between the original parties. Dunean v. Louis-
ville, etc., 13 Bush 378. Nor did the faet that
the deed, in which the lien was retained, con-
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tained a covenant that, if certain things were
not done, the notes were to be returned, affect a
purchaser for value and without actual knowledge
of the convenant. MecCarty v. Louisville Bank-
ing Co., 100 Ky. 4, 37 S. W. 144, 18 K. L. R. 569.

The holder of lien notes, payable to and in-
dorsed by an assignee for the benefit of creditors,
is not affected by a partial failure of considera-
tion of which it had no notice. Hargis v. Louis-
ville Trust Co., 30 S. W. 877, 17 K. L. R. 218.
But where a note is payable to and indorsed by
one as trustee or a check is signed by one as
sheriff, it is sufficient to put a person, not a holder
in due course, on inquiry to ascertain whether
there has been a breach of trust. Prather v.
Weissiger, 10 Bush 117; Hill v. Flemming, 128
Ky. 201, 107 S. W. 764, 32 K. L. R. 1065. The
case of Mitchell v. Reed’s Exr., 106 S. W. 833,
32 K. L. R. 683, goes very far when it holds that
one, who takes by proper indorsement a negotiable
note payable to an assignee for creditors, is, by
that fact, coupled with an apparent erasure and
alteration, but on notice of its infirmity. See
contra Prather v. Weissiger supra at pages 126
and 127.

Where the only fact proven was that the at-
torney for the holder was the president of the
beneficiary corporation, the holder was not held to
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have received notice; for it would not be pre-
sumed that he would communicate to his client
facts which he knew as president, where the at-
titude of the parties was hostile. Davis v. Boone
County Deposit Bank, 80 S. W. 161, 25 K. L. R.
2078. The holder bank was not charged with
notice, by reason of the facts that its president
was a stockholder and vice president of the payee,
which committed the alleged fraud, and was the
attorney for the first indorsee, especially where
it was not shown that he had actual knowledge
of the fraud. Robertson v. Commercial Security
Co., 152 Ky. 336, 153 S. W. 450. Where the vice
president of a bank was an accommodation in-
dorser on a note payable to the bank, he was
entitled to notice of non-payment in the absence
of a by-law or custom of the bank making it his
duty to give the notice in such cases. First Nat.
Bank v. Bickel, 154 Ky. 11, 156 S. W. 856.

An officer has no power to use the money of
his corporation for his individual benefit, and
holders of notes, executed by such an officer in
the name of the corporation payable to himself,
are put on notice of this fact. Chemical Nat.
Bank v. Wagner, 93 Ky. 525, 20 S. W. 535, 14
K. L. R. 510; Kenyon Realty Co. v. National De-
posit Bank, 140 Ky. 133, 130 S. W. 965. This is
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but the application of Section 19. The agent must
be “duly authorized.”

For cases citing facts which were held to con-
stitute or not prove notice, see Thompson v. Pos-
ton, 1 Duv. 389; Bothwell v. Corum, 135 Ky. 766,
123 5. W. 291; Asbury v. Taube, 151 Ky. 142, 151
S. W. 372; Renfrow v. Condor, 153 Ky. 701, 156
S. W. 385.

Denial of notice of fraud is sufficient without
denial of fraud. Bothwell v. Corum supra.

This section is cited in Wilkins v. Usher, 123
Ky. 696, 97 S. W. 37; Choteau Trust & Banking
Co. v. Smith, 133 Ky. 418, 118 S. W. 279; Gahren,
Dodge & Maltby v. Parkersburg Nat. Bank, 157
Ky. 266, 162 S. W. 1135.

§ 57. Rights of Holder in Due Course.—
“A holder in due course (Sec. 52) holds the
instrument free from any defect of title of
prior parties and free from defenses available
to prior parties among themselves, and may
enforce payment of the instrument for the full
amount (Sec. 54) thereof against all parties
liable thereon.”

This section is the climax of this Act. All the
other sections look to it. By them these rights
are acquired or lost. Every decision referred to
has, either directly or by implication, defined such
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holder’s rights to be the same as given by it. For
this reason we shall here merely cite those cases
in which this section has been cited in terms
and discuss those exceptions to this general rule
which are not made elsewhere by the Act. Even
to this we make the further exception that we
will not discuss the question of capacity of the
parties.

Void and illegal instruments. In the leading
case of Early v. McCart, 2 Dana 414, Judge Rob-
ertson said: “The same authorities and others,
however, abundantly show, that proof of fraud,
or of no consideration or of an illegal considera-
tion, as between the drawer and payee, or any
other proof tending to throw suspicion on the
title of the indorsee, will throw on him the bur-
den of showing that he is an innocent holder for
a valuable consideration. A gaming or usurious
consideration is an exception from the general
rule, because as each of them is declared by statute
as sufficient to render the bill altogether void,
either will be a good defense even against a bona
fide indorsee for valuable consideration.” (Our
italics).

The above distinction between being illegality
and being declared void by statute, seems vet to
be the law.

In the case of American Nat. Bank v. Madison,
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144 Ky. 152, 137 S. W. 1076, the facts were that
parents executed a negotiable note to one, from
whom their son had embezzled money, in order
to prevent his prosecution and thereby compound
the offense. The note was indorsed to plaintiff
who was a holder in due course. When sued by
plaintiff, they made this defense and further made
their answer a cross petition against the payes,
praying judgment against him for such sum as
plaintiff might recover. The Court. held that
this contract had for its consideration and pur-
pose the compounding of a felony. Citing many
authorities to the effect that the coniract was
void at common law, it held it so illegal that it
would neither enforce it nor give relief against it.
Therefore the cross petition was dismissed. But
it gave judgment for the holder because it was a
holder in due course. While the opinion does not
elaborate this point, yet the holding of the Court
makes clear that a negotiable instrument, how-
ever void or illegal it may be at common law, will
be enforced in the hands of such holder. And
this is the law as laid down by the text writers
cited in the following cases.

Before the passage of this Act, the Court
held that a‘“peddler’s note,” which the statute (Ky.
Stat., Sec. 4223) denounces as veid if not indorsed
as it required, was void in the hands of a holder
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in due course. TUnion Nat. Bank v. Brown, 101 Ky.
354,41 8. W. 273, 19 K. L. R. 540. Since it has held
that these acts must be read together and that
such notes are vet void in the hands of such a
holder. Lawson v. First Nat. Bank, 102 S. W.
324, 31 K. L. R. 318 ; McAfee v. Mercer Nat. Bank,
104 S. W, 287, 31 K. L. R. 863. (As to what are
“peddler’s notes,” see above cases and Citizen’s
Bank v. Crittenden Rccord Press, 150 Ky. 634,
150 S. W. 814).

Paper given for a gambling debt is also de-
nounced by the statute as vonid and is held void
in the hands of a holder in due course. Alexander
& Co. v. Hazelrigg, 123 Ky. 677, 97 S. W. 353,
29, K. L. R. 1212, As to renewal of such paper,
see Campbell County Bank v. Schmitt 143 Ky.
421, 136 S. W. 625.

But the maker may be estopped to make this
defense as against a holder in due course, who
takes the note upon the assurance of the maker
that the note is valid. Holzbog v. Bakrow, 156
Ky. 161, 160 S. W. 792. And a ‘“peddler’s note”
valid in the State where it was executed will be
enforced in this State. Arnett v. Pinson, 108 S.
W. 852, 33 K. L. R. 36. Would a gambling note
be enfcreced under the same circumstances?
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As to liability of indorser of such a void note,
see Section 66, Subsection 2.

Usury. When in Early v. McCart the learned
judge referred to a usurious consideration, he evi-
dently had in mind a statute which made the
whole contract void. But our statute only makes
the excess above legal interest void. Of course
if the note on its face bears an illegal rate it is
notice to every holder. Since no usury can be
paid until the whole debt and interest has been
paid, a payment of an usurious rate of interest
amounts only to a partial payment on the prin-
cipal. Paine v. Levy, 142 Ky. 619, 134 S. W.
1160 and cases cited. This would seem to make
such payments a defense only as against a holder
with notice.

A distinction exists between the sale of a note
for a less amount than its face (see ncte to Section
56) and the transfer of a note for the purpose of
borrowing money. Pilcher v. The Banks, 7 B.
Mon. 548. In the one case the note is irredeemable
and in the other it is not. Usury under our pres-
ent statute is very like an agreement to pay an
attorney’s fee. Each is void to the extent that
1t enlarges the face of the bill, but the bill, at its
face value, is valid.

Except as to usury under our present statutes,
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where a part of the consideration is illegal, the
whole contract is invalid as between the parties
and to the extent above indicated in the hands
of a holder in due course. Collins v. Merrill, 2
Met. 163; Kimbrough v. Lane, 11 Bush 556;
Lawson v. First Nat. Bank supra; McAfee v. Mer-
cer Nat. Bank supra.

Miscellaneous. In Wilkins v. Usher, 123 Ky.
696, 97 S. W. 37, 29 K. L. R. 1232, indorsee and
holder in due course sued defendants on a ne-
gotiable note. The makers contended that they
had been deceived as to the nature and purpose
of the note. Thz Court instructed the jury to find
for plaintiff “unless they believed from the evi-
dence that at the time the writing sued on was
executed by defendants, Wilkins brothers, A. L.
Brand (Brand held not to be agent of holder),
who presented said note for their signature,
fraudulently concealed from them the real nature
of the writing sued on and that defendants were
thereby deceived and induced to sign said writ-
ing.” The Court affirmed the judgment for the
holder and in effect approved this instruction, say-
ing: “The evidence does not warrant the conclu-
sion that the Wilkins brothers did not know the
real nature of the writing when they signed it.
They were deceived as to the purpose for which
the writing was wanted, but they both saw the note
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before they signed it, and had ample opportunity
to read it.” No authorities are cited, but the Court
seems to draw the distinction between the signa-
ture of a person to a negotiable instrument which
he believes and has a right to believe is some-
thing else, and where he knows or ought to know
what he is signing and is deceived as to the pur-
pose for which it is to be used. The authorities
in other states are divided on this question. And
see note to Section 52 on notes detached from con-
tracts; for in those cases it might be contended
that makers were deceived into signing the notes
by the implied representation that they were in-
separable parts of the contract.

“We think that the rule is now well-established
that as between himself and the party accom-
modated, the accommodation party is in effect a
surety, and his right to recourse against the party
accommodated is that of a surety aganist a prin-
cipal debtor. As to other holders of the paper,
his liability is in general that of a similar party
(maker, acceptor, or indorser) who receives
value, but he is so far a surety as to holders with
notice of his accommodation character that he will
be discharged by arrangements made to his preju-
dice with the principal debtor without his knowl-
edge.” Morehead v. Citizens’ Deposit Bank, 130
Ky. 414, 113 S. W. 501.
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The fact that the holder sued the maker of a
check and did not sue the indorser, is not proof
that it was no longer the real holder and was suing
for the benefit of the indorser. Holder had right
to sue any or all parties. Choteau Trust & Bank-
ink Co. v. Smith, 130 Ky. 418, 118 S. W. 279.

The cancellation of a contract which was the
consideration of a note did not affect the rights
of a holder in due course, a bank, but maker was
entitled to certificates of deposit issued to payee as
purchase price for the notes, all three being parties
to the action. Southern Ins. Co. v. Milligan, 154
Ky. 216, 157 S. W. 37.

This section is cited in Bothwell v. Corum,
135 Ky. 766, 123 S. W. 291; Jett v. Standafer,
143 Ky. 787, 137 S. W. 513.

Notice that under this section a holder in
due course can “enforce payment of the instru-
ment for the full amount thereof against all par-
ties liable thereon.” This changes the rule as
between the holder and his immediate indorsee
laid down in Pilcher v. The Banks supra.

§ 58. When Suabject to Defenses.—"“In
the hands of any holder other than in due
course (Seec. 52), a negotiable instrument is
subject to the same defenses as if it were
non-negotiable, DBut a holder who derives
his title through a holder in due course, and
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who is not himself a party to any fraud or
illegality affecting the instrument, has all
the rights of such former holder in respect
of all parties prior to the latter.”

See Lester v. Given, 8 Bush 357; Grecnwell v.
Haydon, 78 Ky. 332; Greer v. Bently, 43 S. W.
219, 19 K. L. R. 1251 ; Childers v. Billiter, 144 Ky.
53, 137 S. W. 795; Austin v. First Nat. Bank, 150
Ky. 113, 150 S. W. 8.

In Cline v. Templeton, 78 Ky. 550, A executed
his note to B, who indorsed to C, who discounted
it in a bank. It was not paid at maturity and was
taken up by C, who at the time he purchased it
from B, knew of its infirmity, held that C could
not recover. It will be noticed that in this case
C knew of the infirmity at the time he purchased
the note, and hence he could not then recover on
it. He could not strengthen his title by further
negotiation. But if he had not been a party to
the note before it had come into the hands of a
holder in due course, and if he had not been a
party to the fraud or illegality, and he had bought
it for value from such holder, his knowledge would
be no defense.

Where A executed his note to B, who indorsed
it to C, who indorsed it to D, who sued A upon it
and A pleaded a good defense and that D had
notice of it at the time of his purchase, held that
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D could not rely on the faet that C was a holder
in due course unless he alleged that fact. Childers
v. Billiter supra.

§ 59. Holder Deemed a Holder in Due
Course.—““Every holder i1s deemed prima
facie to be a holder in due course (Sec.52) ;
but when it is shown that the title of any
person who has negotiated the instrument
was defective, the burden is on the holder to
prove that he or some person under whom
he claims acquired the title as a holder in due
course. But the last mentioned rule does not
apply in favor of a party who became bound
on the instrument prior to the acquisition of
such defective title.”

Every holder is deemed a holder in due course.
See Rice v. Hogan, 8 Dana 133; Hargis v. Louis-
ville Trust Co., 30 S. W. 875, 17 K. L. R. 218;
MeCarty v. Louisville Banking Co., 100 Ky. 4, 37
S. W. 144, 18 K. L. R. 569; Wilkins v. Usher, 123
Ky. 696, 97 S. W. 37, 29 K. L. R. 1232.

Every holder is deemed to be the owner.
Crosthwait v. Misner, 13 Bush 543; Callahan v.
Louisville Dry Goods Co., 140 Ky, 712, 131 S W.
995. Not every holder in due course is absolute
owner ; he may only have a lien on the paper un-
der Section 26; and it is obvious that one may
be the owner and yet not a holder in due course.
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DBurden of proof. The old rule was that, since
“Every holder is deemed prima facie to be a
holder in due course,” this presumption ‘“cannot
be overcome by mere allegation, in defense of
an action on the note, of anything short of facts,
which if true, would render the note abselutely'
void from the beginning, so as to shift the burden
of proof upon the plaintiff. And in all cases, ex-
cept where the allegations in defense are of facts
which would render the instrument sued on void
from the beginning, allegation and proof must be
made by the defendant, who is bound on the ne-
gotiable instrument, of facts that would remove
the presumption, such fraud in its inception, or
circumstances raising a strong suspicion of
fraud, before the plaintiff can be required to show
by testimony when, by what means, and the cir-
cumstances under which he acquired the right to
and the possession of the note, in order to show
his right to recover thereon.” MecCarty v. Louis-
ville Banking Co. supra, and see David v. Mer-
chants’ Nat. Bank, 103 Ky. 586, 45 S. W. 878,
20 K. L. R. 263.

But this rule as an entirety is not now the law.
The burden of proof shifts only when it is “shown”
(by the face of the paper, or by allegations unde-
nied, or by proof) that the holder’s title is de-
fective as defined in Section 55. See Arnett v,



96 NEGOTIABLE INSTRUMENTS § 59

Pinson, 108 S. W. 852, 33 K. L. R. 36; Campbell
v. Fourth Nat. Bank, 137 Ky 555, 126 S. W. 114;
Asbury v. Taube, 151 Ky. 142, 151 S. W. 372;
Muir v. Edelen, 156 Ky. 212, 160 S. W. 1048 ; Har-
rison v. Ford, 158 Ky. 467, 165 S. W. 663,
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ARTICLE V.
LIABILITIES OF PARTIES.

Liability of maker.

Liability of drawer.

Liability of acceptor.

Who deemed an indorser.

Liability of signer in blank, not oth-
erwise a party.

Warranty; where negotiated by de-
livery or qualified indorsement.

Liability of general indorser.

Liability of indorser on paper nego-
tiable by delivery.

Liability of indorsers as between
themselves.

Liability of Agent, etc.; without in-
dorsement.

Liability of Maker.—“The maker

of a negotiable instrument by making it en-
gages that he will pay it according to its
tenor, and admits the existence of the payee
and his then capacity to indorse (Sec. 184).”

Maker is estopped to deny the existence and
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capacity of payee. Depew v. Bank of Limestone,
1 J. J. Mon. 378; Jones v. Bank of Tennessee,
8 B. Mon. 122; Johnson v. Mason, 106 Ky. 838,
51 S. W. 620, 21 K. L. R. 493.

§ 61. Liability of Drawer.—‘“The drawer
(Seecs. 126, 185) by drawing the instrument
admits the existence of the payee and his
then eapacity to indorse, and engages that
on due presentment the instrument will be
accepted or paid, or both, according to its
tenor, and that if it be dishonored, and the
necessary proceedings on dishonor be duly
taken, he will pay the amount thereof to the
holder, or to any subsequent indorser who
may be compelled to pay it. But the drawer
may insert in the instrument an express stip-
ulation negativing or limiting his own lia-
bility to the holder.”

See Pilcher v. The Banks, 8 B. Mon. 550.

Where both the drawer and indorser signed for
the accommodation of the acceptor the rights and
liabilities as between them will be adjudged ac-
cording to facts of the case. Edelen v. White,
6 Bush 408.

§ 62. Liability of Accepior.—"“The ac-
ceptor by accepting (Secs. 132, 187) the in-
strument engages that he will pay it according
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to the tenor of his acceptance (Sec. 124), and
admits:

(1) “The existence of the drawer, the
genuineness of his signature, and his ca-
pacity and authority to draw the instrument;

and
(2) “The existence of the payee and his

then capacity to indorse.”

Since the acceptor ‘“admits the existence of
the drawer and the genuineness of his signature,”
ordinarily a bank, which pays a forged check of
its depositor, cannot recover back the money (De-
posit Bank of Georgetown v. Fayette National
Bank, 90 Ky. 10, 13 S. W. 339, 11 K. L. R. 803) ;
yet, since it does not admit the same of the in-
dorsers, and since every indorser ‘“warrants he
has a good title to it,” it was held that where
Bank A paid a check drawn on bank B, on which
both the names of the drawer and indorser were
forged and without identification, which check
was indorsed by Bank A and paid by bank B,
that Bank B could recover of bank A the money.
(Farmers’ Nat. Bank v. Farmers’ & Traders’
Bank, 159 Ky. 141, 166 S. W. 986).

The acceptor is the principal debtor and not
a surety, although he accepted for accommodation
only. Anderson v. Anderson, 4 Dana 352; Mec-
Candless v. Hadden, 9 B. Mon. 186; Trimble v,
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City Nat Bank, 15 S. W. 853, 12 K. L. R. 909.

The presumption is that the acceptor is in-
debted to the drawer or has funds of the drawer
with which to meet the bill. Ray, etc., v. Bank of
Kentucky, 3 B. Mon. 510; Byrne, etec., v. Schwing,
6 B. Mon. 203.

Yet this presumption is not coneclusive and
the obligation growing out of the bill, as between
the drawer and acceptor, will depend on the facts
of the case and the nature of the contract between
them. Turner v. Browder, 5 Bush 216; Bailey v.
Wood, 114 Ky. 27, 69 S. W. 1103, 24 K. L. R. 801.

§ 63. Who Deemed An Indorser.—“A
person placing his signature upon an instru-
ment otherwise than as maker, drawer or ac-
ceptor is deemed to be an indorser, unless he
clearly indicates by appropriate words his
intention to be bound in some other capacity.”

As to indorsement of non-negotiable notes by
one not a party to the paper, see the cases of
Needhams v. Page, 3 B. Mon. 465 and Kellogg v.
Dunn, 2 Met. 215, decided before the passage of
Section 481, Kentucky Statutes; and the case of
Williams v. Obst, 12 Bush 266 and Kracht’s Admr.
v. Obst, 14 Bush 34, decided afterward.

In Smith v. Lockridge, 8 Bush 423, it was held
that B, who was not a drawee, but who attempted
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to accept the bill, already accepted by the proper
drawee, “was not a party to the bill by reason of
his name being placed upon it.” Here the bill
was signed by both drawer and drawee, who then
became acceptor; and the signature of B was held
to be a nullity. In such a state of case and without
words indicating his intention to be bound in
some other capacity, would he not under this sec-
tion be deemed an indorser? It seems to be the
purpose of this section, Subsection 6 of Section
17 and Section 64, to attach the liability of in-
dorser to everyone signing a negotiable paper, ex-
cept those who sign as maker, drawer, or ac-
ceptor, or by appropriate words indicate their
intention to be bound otherwise.

While the Court of Appeals in Owensboro
Savings Bank & Trust Company’s Rec. v. Haynes,
143 Ky. 534, 136 S. W. 1004, seemed uncertain as
to whether one, who had written his name on the
back of a negotiable note, could prove by parol
that he was a surety, they had only one year be-
fore in Mechanics’ & Farmers’ Savings Bank v.
Katterjohn, 137 Ky. 427, 125 S. W. 1071, decided
that very question in the negative; and fifteen days
after passed upon it again, deciding it in the same
way. First Nat. Bank v. Bickel, 143 Ky. 754,
137 S. W. 790. These cases were followed by
Grayson County Bank v. Elbert, 143 Ky. 750, 137
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S. W. 792; First Nat. Bank v. Bickel, 154 Ky. 11,
156 S. W. 856 ; Lyons Lumber Co. v. Stewart, 147
Ky. 653, 145 S. W. 376. In these cases it was held
that one who placed his name on the back of a
negotiable instrument without words in the in-
dorsement showing a different intention, was
liable to the holder as indorser only and that
parol evidence could not be introduced to show
that he was a surety or a guarantor or bound in
any capacity other than as indorser. In the first
Bickel case it was said: ‘“The purpose of the
statute is to exclude parol evidence and to make
the written instrument control the rights of the
parties.” But in the same case it was held, dicta,
that, as between the parties, parol evidence could
be introduced “to show whose debt it is, that the
real debtor may be required as between the debtors
themselves to discharge his own debt rather than
one who is secondarily liable for it.”

In Young v. Exchange Bank, 152 Ky. 293, 153
S. W, 444, this section was held to be declarative
of the common law and applied to the liability
of an accommodation indorser on a draft drawn
and indorsed before this Act was passed.

This section was cited and applied in Hoy-
land v. National Bank, of Middlesborough, 137
Ky. 682, 126 S. W. 356; Williams v. Paintsville
Nat. Bank, 143 Ky. 781, 137 S. W. 534; Ken-
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tucky Title Savings Bank, ete. v. Langan, 144 Ky.
46, 137 S. W. 846.

§ 64. Liability of Signer in Blank, Not
Otherwise a Party.—“Where a person, not
otherwise a party to an instrument, places
thereon his signature in blank before de-
livery, he is liable as indorser in accordance
with the following rules:

(1) “If the instrument is payable to the
order of a third person, he is liable to the
payee and to all subsequent parties.

(2) “If the instrument is payable to the
order of the maker or drawer, or is payable
to bearer, he is liable to all parties subsequent
to the maker or drawer.

(3) “If he signs for the accommodation
(Secs. 29, 68) of the payee, he is liable to
all parties subsequent to the payee.”

See note to Sections 63 and 68.
Where a married woman, not a party to the

draft, indorsed it in blank, she was held an ac-
commodation indorser thereby undertaking to an-
swer for the default of another, and therefore not
liable. Kentucky Title Savings Bank & Trust
Co. v. Langan, 144 Ky. 46, 137 S. W. 846.
Notice that in order to hold one under this
section he must sign in blank and before delivery.

§ 65. Warranty—Where Negotiated by
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Delivery or Qualified Indorsement.—“Every
person negotiating an instrument by delivery
(Sees. 30, 190) or by a qualified indorsement
(Sec. 38) warrants:

(1) “That the instrument is genuine and
in all respect what it purports to be.

(2) “That he has a good title to it.

(3) “That all prior parties had capacity
to contract.

(4) “That he has no knowledge of any
fact which would impair the validity of the
instrument or render it valueless.

“But when the negotiation is by delivery
only, the warranty extends in favor of no
holder other than the immediate transferee.

“The provisions of subdivision three of
this section do not apply to persons ne-
gotiating public or corporate securities, other
than bills and notes.”

See note to Section 66 and note to Section 57
on void instruments.

The first three subsections seem to be but a
codification of the common law. Maupin v. Comp-
ton, 3 Bibb 214; Cope v. Asberry, 2 J. J. Mar.
296; Ware v. McCormack, 96 Ky. 139, 28 S. W.
157, 959, 16 K. L. R. 385; Wilcoxen v. Morse, 44
S. W. 142, 19 K. L. R. 1830; Monarch v. Farmers’
& Drover’s Bank, 105 Ky. 430, 49 S. W. 317, 20
K. L. R. 1351.
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In Markley v. Withers, 4 T. B. Mon. 14, it was
held that one who transferred a note by delivery
did not warrant the solvency of the maker; and
in Johnson v. Welby, 2 B. Mon. 122, such a trans-
feror of a bill could not be held except for a
failure of consideration, the court intimating that
the fraud should amount to knowledge that the
bill would not be paid and could not be enforced.
All these cases are founded on the collateral war-
ranties which would accompany the sale of a
chattel. But under this Act the warranties are
a part of the contract of negotiation. So if one
indorses without recourse he is liable, if the in-
strument is not genuine, or if he has not a good
title to it, or if he knew of any fact which would
impair its wvalidity (such, for instance, as a
gambling debt), or would render it valueless.

§ 66. Liability of General Indorser.—
“Every indorser who indorses without quali-
fication, warrants to all subsequent holders
in due course (Sec. 52) :

(1) “The matters and things mentioned
in Subdivisions 1, 2 and 3 of the next pre-
ceding section; and

(2) “That the instrument is at the time
of his indorsement valid and subsisting.

“And, in addition, he engages that on due
presentment, it shall be accepted or paid, or
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both, as the case may be, according to its
tenor, and that if it be dishonored, and the
necessary proceedings on dishonor be duly
taken, he will pay the amount thereof to the
holder, or to any subscquent indorser who
may be compelled to pay it.”

See Callahan v. Bank of Kentucky, 82 Ky.
285,

Although a “Peddler’s note” not properly in-
dorsed as such is void as between a holder in due
course and the maker, vet the indorser would be
liable because he warrants the paper to be valid,
dieta, in Union Nat. Bank v. Brown, 101 Ky.
354, 41 8. W. 272, 19 K. L. R. 273.

Since the indorser warrants the genuineness
of the paper and his title to it, a bank which pays
upon a forged indorsement a forged check upon
another bank, and then indorses the check for col-
leetion and it is paid, cannot hold the money.
Farmers’ Nat. Bank v. Farmers’ & Traders’ Bank,
159 Ky. 141, 166 S. W. 986.

This section makes it unnecessary to prose-
cute the maker of a negotiable note to insolvency
in order to hold the indorser. Williams v. Paints-
ville Nat. Bank, 143 Ky. 781, 137 S. W. 535.

This section was held to be declarative of the
common law. Young v. Exchange Bank, 152 Ky.
293, 153 S. W. 444.
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§ 67. Liability of Indorser on Paper
Negotiable by Delivery.—“Where a person
places his indorsement on an instrument ne-
gotiable by delivery he incurs all the liabilities
of an indorser (Sec. 40).”

§ 68. Liability of Indorsers As Between
Themselves.—‘“As respects one another, in-
indorsers are liable prima facie in the order
in which they indorse; but evidence is ad-
missible to show that as between or among
themselves they have agreed otherwise. Joint
payees or joint indorsees who indorse are
deemed to indorse jointly and severally.”

For cases decided prior to the passage of this
Act, sece Denton v. Lytle, 4 Bush 597 and cases
cited therein. Lewis v. Williams, 4 Bush 678;
Edelen v. White, 6 Bush 408; Bailey v. Wood, 114
Ky. 27, 69 S. W. 1103, 24 K. L. R. 801.

This section is cited in First Nat. Bank v.
Bickel, 143 Ky. 754, 137 S. W. 790, to the effect
that parol evidence is competent as between in-
dorsers to show the real agreement between them-
selves.

This section changes the rule laid down in
Dodge v. Bank of Kentucky, 2 J. J. Mar. 610 and
Higgins v. Morrison, 4 Dana 100, that notice of
dishonor to one joint indorser was notice to all.
Now notice to ona joint indorsers is sufficient to
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hold him ; but notice to one is not notice to all, and
all joint indorsers not given notice are discharged.
Williams v. Paintsville Nat. Bank, 143 Ky. 781,
137 S. W. 535.

§ 69. Liability of Agent, Etc.—Without
Indorsement.—“Where a broker or other
agent negotiates an instrument without in-
dorsement, he incurs all the liabilities pre-
seribed by Section 65 of this Act, unless he
discloses the name of his principal, and the
fact that he is acting only as agent.”
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ARTICLE VL

PRESENTMENT FOR PAYMENT.

Section T0.

71,
72,
73.
74.
75.

76.

77.
78.

79.

80.

81.

82.

83.

Presentment for payment; effect on
parties.

Presentment; time.

Presentment; sufficiency.

Place of presentment.

Instrument must be exhibited.

Presentment where instrument is
payable at a bank.

Presentment where person primarily
liable is dead.

Presentment to partners.

Presentment to joint debtors not
partners.

When presentment not required to
charge drawer.

When presentment not required to
charge indorser.

Excuse for delay in making present-
ment.

When presenitment may be dispensed
with.

Dishonor for non-payment.
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84. Liability of person secondarily liable
when instrument is dishonored.

85. Maturity; days of grace abolished;
Sunday, holidays.

86. Computation of time.

87. Instrument payable at a bank,
equivalent to an order on the
bank.

88. Payment in due course.

§ 70. Presentment For Payment—Effect
on Parties.—‘Presentment for payment is
not necessary in order to charge the person
primarily (Sec. 191) on the instrument; but
if the instrument is, by its terms, payable
at a special place (Sec. 87), and he is able
and willing to pay it there at maturity, such
ability and willingness are equivalent to a
tender of pavment upon his part. But ex-
cept as herein otherwise provided, present-
ment for payment is necessary in order to
charge the drawer and indorsers.”

Presentment for payment is not necessary to
charge the person primarily liable. Rice v.
Hogan, 8 Dana 136; Pace v. Welmending, 12
Dush 141; Marion Nat. Bank v. Phillip’s Admr.,
55 8. W. 910, 18 K. L. R. 139,

Compiiance with the above provisions as to
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tender, if the tender is kept good, will stop in-
terest. Lewis v. Helton, 144 Ky. 595, 139 S.
W. 772

But presentment is necessary to charge the
drawer or indorsers. Strader v. Batchelor, 8 B.
Mon. 168; Williams v. Paintsville Nat. Bank, 143
Ky. 781, 137 S. W. 535; Hoyland v. National Bank
of Middlesborough, 137 Ky. 682, 126 S. W. 356.
In the Hoyland case it was held that an allegation
“that upon the maturity of the note, same was
duly presented for payment, and payment thereof
demanded but refused” was not sufficient; but
facts, showing a legal demand at the proper time
and place and in the proper manner should be set
forth.

In the original draft the word liable is in-
serted after the word primarily.

S 71. Presentment—Time.— " “Where the
instrument is not payable on demand, pre-
sentment must be made on the day it falls due
(Secs. 82, 85). Where it is payable on de-
mand, presentment must be made within a
reasonable time after its issue, except that
in the case of a bill of exchange, present-
ment for payvment will be sufficient if made
within a reasonable time (Sec. 192) after
the last negotiation thereof.”

The paper need not be prescnted for accept-
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ance before it is due, but if it is so presented and
not accepted, notice must be given. Union Nat.
Bank v. Marr’s Exr., 6 Bush 614,

As to time of presentment of paper payable
on demand, see Piner v. Clary, 17 B. Mon. 645;
Cawein v. Browinski, 6 Bush 457.

§ 72. Presentment — Sufficiency.—‘“Pre-
sentment for payment, to be sufficient, must
be made:

(1) “By the holder (Sec. 190), or by
some person authorized to receive payment
on his behalf.

(2) ‘“At a reasonable hour (Sec. 75) on a
business day.

(3) ““At a proper place as herein defined
(Sec. 73).

(4) “To the person primarily liable
(Secs. 76, 77, 78, 191) on the instrument, or
if he is absent or inaccessible, to any person
found at the place where the presentment is

made.”

As to time of presentment, sece Stivers, ete.
v. Prentice, ete., 3 B. Mon. 461.

§ 73. Place of Presentment.—‘‘Present-
ment for payment is made at the proper
place:

(1) “Where a place of payment is speci-
fied in the instrument and it is there pre-
sented (Seec. 140).
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(2) “Where no place of payment is speci-
fied and the address of the person to make
payment is given in the instrument and it is

there presented.
(3) “Where no place of payment is speci-

fied and no address is given and the instru-
ment is presented at the usual place of busi-
ness or residence of the person to make pay-

ment.
(4). “In any other case if presented to

the person to make payment wherever he
can be found, or if presented at his last known
place of business or residence.”

Where a bill is made payable at a particular
house, a presentment there, with the answer that
there were no funds there with which to pay it,
1s sufficient without further inquiry for the ac-
ceptor. McClane v. Fitch, 4 B. Mon. 600; Stivers,
ele. v, Prentice, 3 B. Mon. 461.

§ 74. Instrument Must Be Exhibited.—
“The instrument must be exhibited to the
person from whom payment is demanded,
and when it is paid must be delivered up to

the party paying it.”

The custody by a bank of a note, pavable at
the bank, on the day of its maturity, is a sufficient
presentment. Huffaker, ete. v. National Bank of
Monticello, 13 Bush 644.
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8§ 75. Presentment Where Instrument Is

Payable at a Bank.—“Where the instrument
is payable at a bank (Sec. 190), presentment
for payment must be made during banking
hours, unless the person to make payment
has no funds there to meet it at any time dur-
ing the day, in which case presentment at
any hour before the bank is closed on that day
is sufficient.”

See note to Section 74.
But presentment after banking hours is good,

where payment was refused because there were
no funds to meet the draft. Barharoux v. Waters,
3 Met. 304.

S 76. Presentment Where Person Pri-

marily Liable Is Dead.—“Where the person
primarily liable (Sec. 191) on the instrument
is dead, and no place of payment is specified,
presentment for payment must be made to
his personal representative, if such there be,
and if with the exercise of reasonable dili-
gence he can be found.”

§ 77. Presentment to Partners.—“Where

the persons primarily liable (See. 191) on
the instrument are liable as partners, and no
place of payment is specified, presentment for
payment may be made to any one of them,
even though there has been a dissolution of
the firm.”
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§ 78. Presentment to Joint Debtors Not
Partners.—“Where there are several persons,
not partners, primarily liable (See. 191) on
the instrument, and no place of payment is
specified, presentment must be made to them
all (Sec. 82).”

§ 79. When Presentment Not Required
to Charge Drawer.—“Presentment for pay-
ment is not required in order to charge the
drawer where he has no right to expect or
require that the drawee or acceptor will pay
the instrument.”

The presumption is either that the drawee had
funds of the drawer to meet the bill or was in-
debted to him, and presentment is required to
charge the drawer, until the contrary is shown.
Baxter v. Graves, 2 A. K. Mar. 152; Ray &
Thornton v. Bank of Kentucky, 3 B. Mon. 510;
Byrne v. Schwing, 6 B. Mon. 199. But where it
is shown that the drawer has no funds in the
hands of the drawee or that the drawee is not
indebted to him, the presumption is that the
drawer had no right to expect or require the bill
to be paid. Humphries v. Bicknell, 2 Litt. 296;
Barbaroux v. Waters, 3 Met. 304; Taylor v. Bank
of Illinois, 7 T. B. Mon. 576; Clarke v. Castle-
man, 1 J. J. Mon. 69.
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§ 80. When Presentment Not Required
to Charge Indorser.—‘‘Presentment for pay-
ment is not required in order to charge an
indorser where the instrument was made or
accepted for his accommodation, and he has
no reason to expect that the instrument will
be paid if presented.”

Risk v. Bridgeford, 15 K. L. R. 206.

The person accommodated is the one who gets
the proceeds of the paper and not the one on
whose name it is advanced. First Nat. Bank v.
Bickel, 143 Ky. 754, 137 S. W. 790.

§ 81. Excuse For Delay in Making Pre-
sentment.—“Delay in making presentment
for payment is excused when the delay is
caused by circumstances beyond the control
of the holder, and not imputable to his de-
fault, misconduct or negligence (Sec. 105).
When the cause of delay ceases to operate,
presentment must be made with reasonable
diligence.”

For instance a state of war between the coun-
try of the holder’s residence and that of the
drawee i1s a good excuse for not making present-
ment. Berry v. Southern Bank of Kentucky, 2
Duv. 879; Bell, ete. v. Hall’s Exr., 2 Duv. 288.
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§ 82. When Presentment May Be Dis-
pensed With.—“Presentment for payment is
dispensed with:

(1) “Where, after the exercise of reason-
able diligence, presentment as required by
this act can not be made.

(2) “Where the drawee is a fictitious per-

son.
(3) “By waiver of presentment, express

or implied.”

A waiver of presentment, embodied in the
paper, binds an indorser. Owensboro Savings
Bank, ete., Rec. v. Haynes, 143 Ky. 534, 136 S.
W. 1004.

§ 83. Dishonor for Non-Payment.—“The
instrument is dishonored by non-payment
when :

(1) “It is duly presented for payment
and payment is refused or can not be ob-
tained; or

(2) “Presentment is excused and the in-
strument is overdue and unpaid.”

§ 84, Liability of Person Secondarily
Liable When Instrument Is Dishonored.—
“Subject to the provisions of this Act, when
the instrument is dishonored by non-payment,
an immediate right of recourse to all parties
secondarily liable (See. 191) thereon, ac-
crues to the holder.”
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§ 85. Maturity—Days of Grace Abolish-
ed—Sunday, Holidays.—“Every negotiable
instrument is payable at the time fixed there-
in, without grace. When the day of maturity
falls upon Sunday, or a holiday, the instru-
ment is payable on the next succeeding busi-

ness day.”

Sta
are

As to what days are holidays, see Kentucky

tutes of 1909, Sections 2089a and 2089b, which

as follows:

“Section 2089a. The 1st day of January,
the 22nd dav of Februarv, the 30th day of
May, the 4th day of July, the 25th day of
December of each year, and all davs appointed
by the President of the United States or by
the Governor of this Commonwealth as days
of fasting or thanksgiving, are declared holi-
days, on which all the public offices of this
Commonwealth mav be closed; and shall be
treated and considered as Sunday or the
Christian Sabbath for all purposes regarding
the presenting for payment or acceptance,
and of protesting for and giving notice of
the dishonor of bills of exchange, bank checks
and promissory notes, placed by law upon the
footing of bills of exchange. If any of those
days named as holidays shall occur on Sun-
day, the next day thereafter shall be observed
as a holiday; but bills of exchange or other
paper may be presented for payment or ac-
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ceptance on the Saturday preceding such holi-
day, and proceeded on accordingly.”

“Section 2089b. The first Monday in Sep-
tember known as Labor Day shall be a legal
holiday, and no person shall be compelled to
labor on said day by any person or corpora-
tion. (This section is an Act of March 17,
1902.)”

Act of March 14, 1910:

“The 12th day of October of the year 1910
and the 12th day of October thereafter
is hereby declared a legal holiday to be known
as “Columbus Day,” and the same shall be
recognized, classed, and treated as other legal
holidays under the laws of this State.”

‘This section abolishes days of grace and also
changes the law (Section 2089a supra) as to the
date of presentment.

A note reading ““one hundred and eighty days
pay, ete.,” means payvable after and not within
that time. Moreland’s Admr. v. Citizen’s Savings
Bank, 114 Ky. 577, 71 S. W. 520, 24 K. L. R.,
1354.

§ 86. Computation of Time.—*“Where
the instrument is payable at a fixed period
after date, after sight, or after the happening
of a specified event, the time of payment is
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determined by excluding the day from which
the time is to begin to run, and by including
the date of payment.”

§ 87. Instrument Payable at a Bank,
equivalent to An Order on the Bank.—“Where
the instrument is made payable at a bank it
is equivalent to an order to the bank to pay
the same for the account of the principal
debtor thereon.”

But making a note payable at a bank does not
of itself constitute the bank agent of the holder
to receive the money. Caldwell v. Evans, 5 Bush
380. Nor does a deposit in bank by a payor to
payee's credit, without her authority, constitute
a payvment. Morgan v. Perkins, 159 Ky. 98, 166
S. W. 799.

§ 88. Pavment in Due Course.—*“Pav-
ment is made in due course (Sec. 74) when it
is made at or after maturity of the instru-
ment to the holder (Seec. 190) thereof in good
faith and without notice that his title is de-
fective.”

Payment to one joint pavee is payment to all.
Legrand v. Baker, 6 T. B. Mon. 245; Morrow’s
Heirs v. Starke’s Admr.,, 4 J. J. Mar. 367; Perry
v. Perry, 98 Ky. 242, 32 5. W, 7565, 17 K. L. R.
368.
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Payment to an unknown holder of a note, in-
dorsed to a bank for collection is made at payor’s
risk. Barnett v. Ringgold, 80 Ky. 289.
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Section 89.

90.
91.
92.

93.

04,

96.
97.
98.
99.
100.

101.
102.
103.

NEGOTIABLE INSTRUMENTS § 89

ARTICLE VIIL
NOTICE OF DISHONOR.

To whom notice of dishonor must
be given.

Notice; by whom given.

Notice given by agent.

Effect of notice given on behalf of
holder.

Effeet of notice as to subsequent
parties and holder.

Notice by agent.

Notice—Sufficiency—Misdeserip-
tion.

Notice—Form and how delivered.

To whom notice may be given.

Notice where party is dead.

Notice to partners.

Notice to persons jointly liable not
partners.

Notice to bankrupt or insolvent.

When notice must be given.

Notice where parties reside in same
place.
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105.
106.
107.
108.
109.
110.
111.

112,
113.
114.

115.

116.

LT,

118.
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Notice where parties reside in dif-
ferent places.

Where sent by mail; sufficiency.

Deposit in postoffice; when deemed.

Notice to antecedent party ; time of.

To what place notice must be sent.

Waiver of notice.

Waiver in or on instrument.

Waiver of protest is waiver also of
presentment and notice.

When notice is dispensed with.

Excuse for delay in giving notice.

When notice need not be given to
drawer.

When notice need not be given to
the indorser.

Notice of non-payment where notice
of non-acceptance given.

Effect of omission to give notice of
non-acceptance to holder in due
course.

When protest can and when must
be made.

§ 89. To Whom Notice of Dishonor Must

Be Given.

“Except as herein otherwise pro-
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vided, when a negotiable instrument has been
dishonored by non-acceptance or non-pay-
ment, notice of dishonor must be given to the
drawer and to each indorser, and any drawer
or indorser to whom such notice is not given
is discharged.”

To give cross refereﬁces to this section would
require citations to nearly every section of this
article. The reader is referred to them for all ex-
ceptions, modifications and definitions.

This section states the law as it was in Ken-
tucky. Young v. Exchange Bank, 152 Ky. 293,
153 S. W. 444 ; Higgins v. Morrison, 4 Dana 102;
Todd v. Edwards, 7 Bush 89; Young, ete. v. Ben-
nett, 7 Bush 474; Sebree Deposit Bank v. More-
land, 96 Ky. 150, 28 S. W. 153, 16 K. L. R. 404;
Hays v. Citizen’s Savings Bank, 101 Ky. 201, 40
S. W. 573, 19 K. L. R. 367; Murphy v. Citizen’s
Savings Bank, 110 Ky. 225, 61 S. W. 25, 25 K.
L. R. 1672; Brown v. Crofton, 76 S. W. 372, 25
K.L. R. 758

If the holder presents a bill before its ma-
turity for aceeptance and if it is then dishonored,
he must give notice, even though he was not bound
to present it until its maturity. Landrum v.
Trowbridge, ete., 2 Met. 281; Union Nat. Bank
v. Marr's Admr., 6 Bush 614.

MNotice of dishonor must, under this section,
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be given to every drawer and indorser whether
for accommodation or otherwise. Mechanic’s &
Farmers’ Savings Bank v. Katterjohn, 137 Ky.427,
125 S. W. 1071 ; Williams v. Paintsville Nat. Bank,
143 Ky. 781, 137 S. W. 535; First Nat. Bank v.
Bickel, 143 Ky. 754, 137 S. W. 790; Grayson
County Bank v. Elbert, 143 Ky. 750, 137 S. W.
792; First Nat. Bank v. Bickel, 154 Ky. 8, 156
S. W. 859,

An allegation that an indorser was “duly noti-
fied of the non-payment of the same” is insuf-
ficient. The facts, such as that the notice was in
writing (Section 95 and Grayson County Bank
v. Elbert, 143 Ky. 750, 137 S. W. 792) and the
time when given and all other facts made neces-
sary by this article, must be alleged. Hoyland v.
National Bank, 137 Ky. 682, 126 S. W. 356.

§ 90. Notice—By Whom Given.—" ‘The
notice may be given by or on behalf of the
holder, or by or on behalf of any party to the
instrument who might be compelled to pay it
to the holder, and who, upon taking it up,
would have a right to reimbursement from
the party to whom the notice is given.”

The holder may constitute the acceptor his
agent to give notice of dishonor, but the notice
given by the agent must be given in the same



126 NEGOTIABLE INSTRUMENTS §90, 91

time it could have been given by the holder, Se-
bree Deposit Bank v. Moreland, 96 Ky. 150, 28
S. W. 153, 16 K. L. R. 404 Notice may be given
by a notary in his behalf. Stivers v. Prentice,
3 B. Mon. 461. See Section 91.

This section, in connection with Section 89,
cives the holder the right to give notice to one
of several joint indorsers so as to charge him, he
having the right to notify his fellow joint in-
dorsers, if he desires to hold them. Williams v.
Paintsville Nat. Bank, 143 Ky. 781, 137 S. W.
535.

53 91. Notice Given by Agent.—Notice
of dishonor may be given by an agent either
in his own name or in the name of any party
entitled to give notice, whether that party he
his prineipal or not.”

If the notary in making presentment and giv-
ing notice be held to act as the agent of the holder,
the holder’s responsibility for the notary’s acts
is the same as for his own. Lyddane v. Owens-
boro Banking Co., 106 Ky. 706, 51 S. W. 453, 21
K. L. R. 320. But if the notary has a right to
act, has the right as notary to protest and give
notice, then the holder is not responsible for the
ignorance of the notary of the addresses of the
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persons to whom notice should be sent. Mul-
holland & Bros. v. Samuels, 8 Bush 63.

Therefore the question is what instruments
can be protested, and what are the notary’s duties.
The first question is discussed in note to Section
118 and the second in note to Section 153.

§ 92. Effect of Notice Given on Behalf
of Holder.—“Where notice is given by or on
behalf of the holder, it insures for the benefit
of all subsequent holders and all prior parties
who have a right or* recourse against the

party to whom it is given.”
*The word of is used in the original draft.

If the holder intends to hold any or all the
indorsers or the drawer he should give notice to
such as he intends to hold so that the ones notified
can give notice to those whom they intend to hold.
Todd v. Edwards, 7 Bush 89; Lyddane v. Owens-
boro Banking Co., 106 Ky. 706, 51 S. W. 453, 21

K. L. R. 320.

§ 93. Effect of Notice As to Subsequent
Parties and Holder.—“Where notice is given
by or on behalf of a party entitled to given*®
notice, it insures for the benefit of the holder
and all parties subsequent to the party to
whom notice is given.

*The word give is used in the original draft.
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Hickman v. Ryan, 5 Litt. 24 ; Triplett v. Hunt,
3 Dana 126.

§ 94. Notice by Agent.— " “Where the in-
strument has been dishonored in the hands
of an agent, he may either himself give notice
to the parties liable thereon, or he may give
notice to his principal. If he gives notice
to his principal, he must do so within the
same time as if he were the holder, and the
principal, upon the receipt of such notice,
has himself the same time for giving notice
as if the agent had been an independent
holder.”

Farmers’ & Merchants’ Bank v. Turner, 2 Litt.
19. But the rule in the text is not extended so
as to cover notice from agent to agent so as to
give the agent at each place urtil the next day
to forward the notice. Slack v. Longshaw (Sup.
Ct.), 8 K. L. R. 166.

§ 95. Notice —Sufficiency — Misdescrip-
tion.—“A written notice need be signed, and
an insufficient written notice may be supple-
mented and validated by a written communi-
cation. A misdescription of the instrument
does not vitiate unless the party to whom the
notice is given is in fact misled thereby.”

For a history of this and Section 96, see Gray-
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son County Bank v. Elbert, 143 Ky. 750, 137 S. W.
792, where it was held that a notice must be
in writing and signed. See also Introduction.

A notice need not name the holder. Shrieve
v. Duclkham, 1 Litt. 194.

§ 96. DNotice—Form and How elivere:i.
—“The notice may be in writing, and may be
given in any terms which sufficiently identify
the instrument and indicate that it has been
dishonored by non-acceptance or non-pay-
ment. It may in all cases be given by deliv-
ering it personally or through the mails (Sec.
106).”

(1) Formerly a verbal notice was sufficient.
Bank of Kentucky v. Brooking, 2 Litt. 44 ; Higgins
v. Morrison, 4 Dana 105. Now, however, the
notice must be in writing and signed. See note
to Section 95.

As to what is a sufficient notice, ses Todd v.
Edwards, 7 Bush 489, and Rudd v. Deposit Bank,
105 Ky. 443, 49 S. W. 207, 20 K. L. R. 1276.

(2) TFormerly a notice to a person, where the
parties lived in the same place, had to be deliv-
ered to the one notified in person or left at his
dweiling or place of business. Todd v. Edwards,
7 Bush 93; Neal v. Taylor, 9 Bush 380. Now it
may be mailed.



120 NEGOTIABLE INSTRUMENTS § 97-8-9, 100

§ 97. To Whom Notice May Be Given.—
“Notice of dishonor may be given either to
the party himself or to his agent in that be-
half.”

§ 98. Notice Where Party Is Dead.
“Where any party is dead, and his death is
known to the party giving notice, the notice
must be given to a personal representative,
if there be one, and if, with reasonable dili-
gence, he can be found. If there be no per-
sonal representative, notice may be sent to
the last residence or last place of business
of the deceased.”

§ 99. Notice to Partners.—“Where the
parties to be notified are partners, notice to
any on2 partn:=r is notice to the firm, even
though there has been a dissolution.”

Notice to a partner is notice to the firm; and
where cne partner was cashier of holder bank, he
and therefore his firm were presumed to have re-
ceived notice. Citizens’ Savings Bank v. Hayes,
96 Ky. 265, 29 8. W. 20, 16 K. L. R. 505; Hayes
v. Citizens’ Savings Bank, 101 Ky. 201, 40 S. W.
573, 19 K. L. R..367.

§ 100. DNotice to Persons Jeintly Liable
INot Partners.—‘“Notice to jeint parties who
are not partners must be given to each of
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them, unless one of them has authority to re-
ceive such notice for the others”

The rule formerly was that notice to one joint
indorser was notice to all. Dodge v. Bank of Ken-
tucky, 2 A. K. Mar. 615; Higgins v. Morrison, 4
Dana 105. Under this section notice must be given
to each joint indorser sought to be held, and any
joint indorser not notified is released. Williams v.
Panitsville Nat. Bank, 143 Ky. 781, 137 S. W. 535.

§ 101. Notice to Bankrupt or Insolvent.
—*“Where a party has been adjudged a bank-
rupt or an insolvent, or has made an assign-
ment for the benefit of creditors, notice may
be given either to the party himself or to his
trustee or assignee.”

In Callahan v. Bank of Kentucky, 82 Ky. 231,
notice was given alone to an assignee for cred-
itors, and in Moreland v. Citizens’ Savings Bank,
114 Ky. 577, 71 S. W. 520, 24 K. L. R. 1354, the
notice was given to the assignor alone, and both
were held sufficient.

§ 102. When Notice Must Be Given.—
“Notice may be given as soon as the instru-
ment is dishonored, and unless delay is ex-
cused as hereinafter provided, must be given
within the time fixed by this Act.”
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While a biil payable on a day certain need
not be prezented before that time for acceptance,
vet if it is so presented and dishonored, notice
must be given. Landrum v. Trowbridge, etc., 2
Met. 281; Union Nat. Bank v. Marr’s Admr, 6

Bush 614.

§ 103. Notice Where Parties Reside in
Same Place.—“Where the person giving and
the person to receive notice reside in same
place, notice must be given within the fol-
lowing times:

(1) “If given at the place of business of
the person to recive notice, it must be given
before the close of business hours or on the
day following.

(2) “If given at his residence, it must
be given before the usual hours of rest on
the day following.

(3) “If sent by mail, it must be deposited
in the postoffice in time to reach him in the
usual course on the day following.”

Where the parties live in the same place, no-
tice given the day after dishonor is sufficient.
Bank of Frankfort v. Markley, 3 A. K. Mar. 505;
Shrieve v. Duekham, 1 Litt. 195; Bank of Ken-
tucky v. Eades, 1 Litt. 277; Pearson v. Duckham,
3 Litt. 385; Todd v. Edwards, 7 Bush 89; Neal v.
Taylor, 9 Bush 380; Monarch v. Farmers’ &
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Drover’s Bank, 105 Ky. 430, 49 S. W. 317, 20 K.
L. R. 1351. But the rule laid down in several
of these cases that, under these circumstances,
the notice is insufficient if mailed in time to
reach the person but not received during the
second day, is changed by the above section, which
makes the notice good if it is deposited in the
postoffice in time to reach him in the usual course
on that day.

Subsection 3 also applies where the person
sought to be notified does not live in the same
place where the bill is dishonored, but it is his
postoffice or the one nearest his residence. Bon-
durant v. Everett, 1 Met. 658.

§ 104. Notice Where Parties Reside in
Different Places.—‘“Where the person giving
and the person to receive notice reside in dif-
ferent nlaces, the notice must be given within
the following times:

(1) “If sent by mail, it must be deposited
in the postoffice in time to go by mail the day
following the day of dishonor, or if there be
no mail at a convenient hour on that day, by
the next mail thereafter.

(2) “If given otherwise than through the
postoffice, then within the time that notice
would have been received in due course of
mail, if it had been deposited in the post-
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office within the time specified in the last
subdivision.”

Notice deposited in the mail on the day or day
after the day of dishonor was sufficient. Hickman
v. Ryan, 5 Litt. 24; Stivers v. Prentice, 3 B. Mon.
461 ; Mitcherson v. Grays, 4 B. Mon. 399; McClane
v. Fitch, 4 B. Mon. 600.

Where an indorser is in the habit of receiving
his mail at two or three postoffices, a notice di-
rected to any one is sufficient. Menzies v. Farm-
ers’ Bank of Kentucky, 3 K. L. R. 822.

A pleading, alleging that the notices
were mailed in the proper time to the acceptor
and he at once duly notified the drawer and in-
dorser, is bad on demurrer, because not having
mailed the notices directly to these parties, the
holder lost the presumption the law gave to mailed
notices. Sebree Deposit Bank v. Moreland, 96
Ky. 150,28 S. W. 153, 16 K. L. R. 404.

§ 105. Where Sent by Mail—Sufficiency.
—“Where notice of dishonor is duly addressed
and deposited in the postoffice, the sender is
deemed to have given due notice, notwith-
standing any miscarriage in the mails.”

While the holder is only required under the
above section to mail the notice duly addressed,
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yvet both these facts are essential. McGowan v.
Bank of Kentucky, 5 Litt. 271; Taylor v. Bank of
Illinois, 7 T. B. Mon. 576.

§ 106. Deposit in Postoffire — When
Deemed.—“Notice is deemed to have been
deposited in the postoffice when deposited in
any branch poestoffice or in any letter box un-
cer the control of the Postoifice Department.”

=2ince under Section 105 the sender is deemed
to have given notice when he has mailed the same
pireperly addressed, it would seem that in order
to avail himself of this presumption of law, he
must comply strictly with this section. Hence he
must rrove that the proper notice was deposited
in a4 postoflice, o branch postoffice, or a letter box
under the control of the Postoffice Department.

§ 107. Notice to Antecedent Party—
Time Of.—“When a party receives notice of
dishonor, he has, after the receipt of such
notice, the same time for giving notice to ante-
cedent parties that the holder has after the
dishonor.”

See Triplett v. Hunt, 8 Dana 126; Smith v.
Roach, 7 B. Mon. 17.

In the case of Williams v. Paintsville Nat.
Bank, 143 Ky. 781, 137 S. W. 535, the meaning
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of the word “antecedent” was called in question.
The defendant, one of several joint indorscrs, was
the only one notified of the non-payment of the
note. He contended that he could not notify the
others because they were joint indorsers with
him and none of them were antecedent to him.
In response to this the Court said: ‘“Antecedent
parties within the meaning of Section 107 are
those antecedent in liability, and to whom the
person giving the notice has a right to look for
reimbursement: for by Section 90 any party to
the instrumznt may give the notice ‘who upon
taking it up would have the right to reimburse-
ment from the party to whom the notice is given.’
As to his part of the debt, a joint indorser may
be looked to for reimbursement by his co-indorser
who receives notice of dishonor from the holder.
As to his part of the debt he is an antecedent
party; for to this extent it is, as between them,
his debt. The operation of Section 107 is not
confined to those who are antecedent in liability
as to the whole of the debt; but it applies to all
who are antecedent as to any part of it. The
indorsers know their relation to each other better
than the holder, and the purpose of the Act is
to providz a uniform rule which the holder may
follow in all cases as the rule was applied in the
case of succezsive indorsers at common law.”



5108 LAW OF KENTUCKY 137

§ 108. To What Place Notice Must Be
Sent.—“Where a party has added an address
to his signature, notice of dishonor must be
sent to that address; but if he has not given
such address, then the notice must be sent

as follows:
(1) “Either to the postoffice nearest to

his place of residence, or to the postoffice
where he is accustomed to receive his let-

ters; or
(2) “If he lives in one place and has his
place of business in another, notice may be

sent to either place; or

(3) “If he is sojourning in another place,
notice may be sent to the place where he is
sojourning.

“But where the notice is actually received
by the party within the time specified in
this Act, it will be sufficient, though not sent
in accordance with the requirements of this

section.”

Subsection 1 was the law. Bondurant v.
Everett, 1 Met. 658.

The place where a bill was dated was presumed
prima facie to be the residence of the drawer and
payece. Page v. Prentice, 5 B. Mon. 7.

Where the person to be notified is a transient
person, a notice sent to his most usual place of
resort is good. MeClain v. Waters, 9 Dana 55.

Where the notice is actually received within the
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legal time, it matters not how or where it was
sent. MeClain v. Waters, 9 Dana 55; Moreland
v. Citizens’ Savings Bank, 97 Ky. 211, 30 S. W.
637, 17 K. L. R. 88; Monarch v. Farmers’ etc.,
Bank, 105 Ky. 430, 49 S. W. 317, 20 K. L. R. 1351.

§ 109. Waiver of Notice.—“Notice of
dishonor may be waived, either before the
time of giving notice has arrived, or after
the omission to give due notice, and the
waiver may be express or implied”

Defore the passage of this Act the law was
that, whei'e an indorser or drawer had been re-
leased by reason of not having been given the
proper notice, a mere promise made thereafter
to pay the instrument was without consideration
and uninforcible. Lawrence v. Ralston, 3 Bibb.
102; Ralston v. Bullitts, 3 Bibb 261; Bank of Ten-
nessee v. Smith, 9 B. Mon. 609; Bank of United
States v. Leathers, 10 B. Mon. 64; Landrum v.
Towbridge, 2 Met. 281; Sebree Deposit Bank v.
Moreland, 96 Ky. 150, 28 S. W. 153, 16 K. L. R.
404. And money paid by an indorser after he has
bezn released, but in ignorance of that fact,
could be recovered back. Ray & Thornton v. Bank
of Kentucky, 3 B. Mon. 510. While there are
words in some of the above opinions concerning
ignorance on the part of the promisor, we think
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as a whole these cases decided as we have stated.

But such a promise is prima facie evidence of
the fact that due notice was given, but only prima
facie. Lawrence v. Ralston, Bank of Tennessee
v. Leathers, Sebree Deposit Bank v. Moreland, all
sSupra.

But see Murphey v. Citizens’ Savings Bank,
110 Ky. 225, 61 S. W, 25, 22 K. L. R. 1672, and on
rehearing, 110 Ky. 930, 62 S. W. 1028, 22 K. L. R.
1872. In the original opinion it seems that the
Court held a released accommodation indorser,
upon a renewal bill, on the ground that at the
time he signed the renewal, he must have known
of the dishonor of the original. But on rehearing
the Court held him on the ground that the ex-
tension given the principal debtor by the renewal
was a sufficient consideration.

Since the passage of this Act, the Court of
Appeals has applied the above section to such a
state of case but once. Mechanics’ & Farmers’
Savings Bank v. Katterjohn, 137 Ky. 427, 125 S.
W. 1071. In this case the Court seems to lean
to the old law, for it was held that an oral prom-
ise to renew the note was good neither as a prom-
ise nor a waiver. To the same effect see Young v.
Exchange Bank, 152 Ky. 293, 153 S. W. 444,

The waiver may be oral. Maples v. Traders’
Deposit Bank (Sup. Ct.), 15 K. L. R. 879.
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§ 110. Waiver in or on Instrument.—
“Where the waiver is embodied in the instru-
ment itself, it is binding upon all parties;
but where it is written (Sec. 190) above the
signature of an indorser, it binds him only.”

A waiver embodied in the face of the instru-
ment is binding on all parties. Bryant v. Mer-
chants’ Bank, 8 Bush 43; Smith v. Lockridge, 8
Bush 423; Swope v. Boone County Deposit Bank,
101 S. W. 334, 31 K. L. R. 48; Owensboro Savings
Bank & Trust Co., ete. v. Haynes, 143 Ky. 534,
136 S. W. 1004; Atkinson v. Skidmore, 152 Ky.
413, 153 S. W. 456.

Where a waiver of presentment, protest and
notice was printed on the back of a note, it was
held to bind an indorser, even where the in-
dorsement was entirely disconnected with the
printed waiver, and parol evidence was held inad-
missible to show otherwise. Farmers’ Bank of
Kentucky v. Ewing, 78 Ky. 264. It is a question
whether this would now be the rule. The word
“svritten includes printed” (Section 190). If the
waiver was written and not printed it wouid, un-
der this section, bind only the indorser who signed
under it. Of this there can be no doubt. But
since the one word inciudes the other, it seems
that the above case is not now authority on this
point.
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§ 111. Waiver of Protest Is Waiver
Also of resentment and Notice.—“A waiver
of protest, whether in the case of a foreign
bill of exchange or other negotiable instru-
ment, is deemed to be a waiver not only of a
formal protest, but also of a presentment and
notice of dishonor.”

See Atkinson v. Skidmore, 152 Ky. 413, 153
S. W. 456.

§ 112, When Notice Is Dispensed With.
—“Notice of dishonor is dispensed with when,
after the exercise of reasonable diligence,
it can not be given to or does not reach the
parties sought to be charged (Sees. 105,
106).”

See Lawrence v. Ralston, 3 Bibb 104. As to
duties of a notary public where he does not know
address of party to be notified, sce note to Sec-

tion 118.

§ 113. Excuse For Delay in Giving No-
tice.~—‘Delay in giving notice of dishonor is
excused when the delay is caused by circum-
stances beyond the control of the holder and
not imputable to his default, misconduct, or
negligence. When the cause of delay ceases
to operate, notice must be given with reason-

able diligence.”
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See Lawrence v. Ralston, 3 Bibb 102. The
existence of the Civil War furnished a good ex-
cuse, where one of the parties was in the Con-
federate and the other in the Federal lines, Berry
v. Southern Bank of Kentucky, 2 Duv. 382. But
when communication was regularly opened, the
excuse for further delay ceased. Morgan v. Bank
of Louisville, 4 Bush 82.

The facts, that the holder of a draft accepted
from the acceptor a check on a bank in a distant
city in payment of the draft and then cancelled
the draft and delivered it to the acceptor and
the check was dishonored, do not show that the
delay in giving notice to an indorser was caused
by circumstances beyond the control of the holder.
Nor does the fact that the indorser was not dam-
aged by the delay affect the question. Young v.
Exchange Bank, 152 Ky. 293, 153 S. W. 444,

§ 114, When Notice Need Not Be Given
to Drawer.—“Notice of dishonor is not re-
quired to be given to the drawer in either of
the following cases:

(1) “Where the drawer and the drawee
are the same person.

(2) “Where the drawee is a fictitious
person or a person not having capacity to
contract.

(3) “Where the drawer is the person to
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whom the instrument is presented for pay-
ment.

(4) “Where the drawer has no right to-
expect or require that the drawee or acceptor
will honor the instrument.

(5) “Where the drawer has counter-
manded payment.”

The maker of a note payable to his own order
and indorsed by him, is not entitled to notice.
Pace v. Welmending, 12 Bush 142. The same is
true of an accommodation maker. DMarion Nat.
Bank v. Phillips, 356 S. W. 910, 18 K. L. R. 159.

If the drawer had no funds in the hands of the
drawee and if he had no right to expect the drawer
to honor the bill he was not entitled to notice.
Humphries v. Bicknell, 2 Litt. 296, Clarke v. Cas-
tleman, 1 J. J. Mar. 70; Taylor v. Bank of Illinois,
7 T. B. Mon. 581 ; Barbaroux v. Waters, 3 Met. 304.

While the presumption is that the drawer has
funds in the hands of the drawee or has a right
to expect the drawee to honor the instrument, yet
this presumption is rebutable. In order to dis-
pense with notice for these reasons, the plaintiff
must allege and prove that the drawee had no
funds or that the drawer had no right to expect
that the bill would be honored. Baxter v. Graves,
2 A. K. Mar. 152; Frazier v. Harvie, 2 Litt. 185;
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Ray & Thornton v. Bank of Kentucky, 3 B. Mon.
512; Todd v. Edwards, 7 Bush 92.

§ 115. When Notice Need Not Be Given
to the Indorser.—‘“Notice of dishonor is not
required to be given to an indorser in either
of the following cases:

(1) “Where the drawce is a fictitious per-
son, or a person not having capacity to con-
tract and the indorser was aware of the fact
at the time he indorsed the instrument.

(2) “Where the indorser is the person
to whom the instrument is presented for pay-

ment.
(3) “Where the instrument was made or

accepted for his accommodation.”

The fact that the indorser is not injured by
reason of failure to receive notice in due time
does not dispense with such notice. Young v.
Exchange Bank, 152 Ky. 293, 153 S. W. 444,

YWhere the proceeds of a note were paid by
the payee to the maker, the fact that the money
was lent at the request of the indorser and on
his eredit, does not show that the note was made
for the indorser’s accommodation. The person ac-
commodated is the cne who gets the money. First
Nat. Bank v. Bickel, 143 Ky. 754, 137 S. W. 790;
Gravson County Bank v. Elbert, 143 Ky. 750,
137 S. W. 792. See also Mechanics’ & Farmers’
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Savings Bank v. Katterjohn, 137 Ky. 427, 125 S.
W. 1071, and First Nat. Bank v. Bickel, 154 Ky.
11, 156 S. W. 856.

Where a note was executed to cover a debt
from the maker to the payee, the fact that it
was discounted by a bank as a favor to the payee,
does not bring the case within the rule laid down
by Subsection 3, for the note was not made for
the payee’s accommodation but to evidence a debt
from the maker to him. Brown v. Crofton, 76 S.
W. 372, 25 K. L. R. 753

§ 116. Notice of Non-payment Where
Notice of Non-acceptance Given.—‘“Where
due notice of dishcnor by non-acceptance has
been given notice of a subsequent dishonor by
non-payment is not necessary, unless in the
meantime the instrument has been accepted.”

§ 117. Effect of Omission to Give No-
tice of Non-acceptance to Holder in Due
Course.—“An omission to give notice of dis-
honor by non-acceptance does not prejudice
the rights of a holder in due course subse-
quent to the omission.”

§ 118. When Protest Can and When
Must Be Made.— " “Where any negotiable in-
strument has been dishonored it may be pro-
tested for non-acceptance or non-payment as
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the case may be; but protest is not required,
except in the case of foreign bills of ex-
change.”

Under the law merchant protest was absolutely
necessary 1o hold the drawer or indorser of a
forzign bill of exchange or of a promissory note
placed on the footing of a foreizn bill of ex-
chanze. Dodge v. Bank of Kentucky, 2 A, K. Mar.
610; Read v. same, 1 T. B. Mon. 91; Chenowith v.
Chamberlain, 6 B. Mon, 60; Piner v. Clary, 17 B.
AMon. 643,

But protest of an inland bill of exchange was
not only unnecessary, but the production of such
protest in evidence proved nothing in favor of the
holder. Taylor v. Bank of Illinois, 7 T. B. Mon.
580; Whiting v. Walker, 2 B. Mon. 262; RBank of
the United States v. Leathers, 10 B. Mon. 64.

The same was true of an ordinary promissory
note. Bank of the United States v. Leathers
supra.

After these decisions several statutes were en-
acted relative to the duties of notaries public as
to the protest of bills and notes. The first of
these, which is Section 479 of the Kentucky
Statutes, was adopted in the Revised Statutes of
1852. It is:

“Section 479. The protest of a notary public,
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under his seal, of the non-acceptance or non-
payment of a bill, shall be prima facie evidence
of its dishonor.”

The second, the material parts of which are to
be found in Sections 3723, 3724, 3725 and 3726
of the Kentucky Statutes, was passed in 1864
(Meyer’s Supplement, page 3564). They are:

“Section 3723. It shall be the duty of the
notaries public of this Commonwealth to record
in a well-bound and properly indexed book, kept
by them for that purpose, all protests by them
made for the non-acceptance or non-payment of
all bills of exchange, checks or promissory notes,
placed on the footings of the bills of exchange,
and on which a protest is now required by law,
or of the dishonor of which such protest is now
evidence by law, and a copy of such protest, cer-
tified by the said notary public under his notarial
seal, shall be prima facie evidence in all the courts
of this Commonwealth.

“Section 3724. Upon the resignation of such
notary public or the expiration of his term of
office, and he is not reappointed, it shall be his
duty to place such book in the office of the clerk
of the County Court in and for the county in which
said notary was appointed; and when the notary
shall die, his representative shall deposit the
said book with the clerk aforesaid, and thereafter
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a copy of such record, certified by the clerk, shall
be evidence in all the courts of this Common-
wealth.

“Section 3725. It shall hereafter be the duty
of notaries publie, upon protesting any of the in-
struments mentioned in Section 3723, to give or
send notice of the dishonor of such paper to such
of the parties thereto as are recquired by law to
be notified, to fix their liability on such paper;
and when the residence of the parties is known
to the notaries publiec and he shall send the notices
to the holders of such paper, and he shall state
in his protest the names of the parties to whom
he sent or gave such notices, and the time and
manner of giving the same, and such statement
in such protest shall be prima facie evidenca that
such notices were sent or given as therein stated
by such notary.

“Section 3726. When any bill of exchange or
commercial paper has heretofore or shall here-
after be protested in any other State of these
United States, in which the same is made payable,
and by the laws of said State a notary public or
other officer legally authorized to protest the same
is required to give or send notice of the dishonor
thereof to the parties, or when his certificate or
a copy thereof that such notice or notices were
sent is evidence thereof in the courts of such
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State, the same shall be received as evidence in
all the courts of this Commonwealth, in all ac-
tions of such bills of exchange and have the same
effect as evidence as is given in such evidence in
the courts of such State.”

We are of the opinion that these statutes are
not repealed by the Negotiable Instruments Act.
(But see note 2 to Section 96). Under Section
118 of this Act and the authorities above cited it
is clear that protest is still necessary on a foreign
bill of exchange. But while it is not under this
section necessary that a domestie bill or a nego-
tiable note shall be protested, yet the question
arises, where such a note or bill is protested, is
the notary’s certificate evidential under the above
statutes of its dishonor and of the notice given as
recited in the certificate? We think it is.

It will be noted that neither in Section 479 nor
in Sections 3723 and 3725 is the word “foreign”
used. In Section 479 the language is ‘“a bill.”
And in Section 3723 the words are “all bills of
exchange or promissory notes, placed on the foot-
ings of bills of exchange.”

Section 3723 could have no reference to Section
483, Kentucky Statutes, placing on the footing of
forcign bills of exchange notes which are dis-
counted by any bank chartered in this State or
any Federal bank located in this State, because
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Section 483 was not passed until over one year
after Section 3723 (Meyer’s Supplement, page
60). Before that time certain banks had been
granted charters which placed notes discounted
by them on the footing of foreign bills. Whether
any charter placed such notes on the footing of
inland bills, we do not know. But it was possible
that such a charter might be granted and if so,
no doubt the above statute would have applied.

But all the decisions of the Court of Appeals
since that time, with possibly one exception
(Young v. Bennett, 7 Bush 474), that we have
found, have applied these statutes to inland bills
of exchange. Section 479 was applied to an inland
bill in Trabue v. Sayre, 1 Bush 129. Sections 3723
and 3725 were applied to inland bills of exchange
in Todd v. Edwards, 7 Bush 89; Neal v. Taylor,
9 Bush 380, and Moreland’s Admryr. v. Citizens’ Sav-
ings Bank, 114 Ky. 577, 71 S. W. 520, 24 K. L. R.
1354; Monarch v. Farmers’, ete.,, Bank, 105 Ky.
430, 49 S. W, 317, 20 K. L. R. 1351.

In these cases the Court did not deem it of
sufficient importance to state in terms that the
papers involved were inland bills and these facts
can only be discovered by reading the facts stated
in each opinion. Sections 3723 and 3725 are re-
ferred to and discussed at length in the cases of
Mulholland v. Samuels, 8 Bush 63, and Lyddane
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v. Owensboro Banking Company, 106 Ky. 706, 51
S. W, 453, 21 K. L. R. 320. In neither of these
cases is it disclosed in the opinion whether the
bills were inland or foreign. This silence of the
Court indicates that this was an immaterial ques-
tion and that these statutes applied to both char-
acter of bills.

Next, does Section 184 c¢f this Aect, which
makes notes payable to order or bearer negotiable,
place them upon the footing of a bill of exchange?
We wonld not discuss this but for the doubt
thrown upon it by dicta in Southern National
Eank v. Schimpler, 159 Ky. 372, 167 5. W. 148.
(Sea note to Section 184). The very origin of the
negotiability of promissory notes is the Statute
of Third and Fourth Anne which declares that
promissory notes “shall have the same effect and
be negotiable in like manner as inland bills of
exchange according to the custom of merchants.”
In addition, the Court of Appeals in two cases
(German Nat. Bank v. Zimmer, 141 Ky. 401, 132
S, W. 1023 and Stevens v. Gregg, 89 Ky. 461, 12
S. W. 775, 11 K. L. R. 686) held that an Ohio
statute, almost identical to Section 184 of this Act,
placed an Chio note “on the footing of a bill of
exchange.”

The case of Young v. Bennett supra involved
an inland bill of exehange which was drawn and
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completed between the tim: of the passage of
Sectinn 479 and Sections 3723, ete. The Court
does not refer to any statute, but held: “And
while it may have been wholly immaterial whether
the bill was protested or not, yet inasmuch as
it was done, and the notice of such protest gave
to appellee information of its dishonor, he cannot
avoid the legal effect of the same, by reason of
the fact that the protest itself and a notice of
the same were superfluous and unnecessary.”

It thus appears that these statutes were applied
to inland bills of exchange in every case that has
come before the Court of Appeals except possibly
in the Young case. And in that case the statute
was not referred to nor was the Court’s attention
called to it, and the Court having held that the
appellee had received sufficient notice, anything
said beyond that was superfluous. In addition,
the above section (118) of this Act expressly gives
the holder the right to have protested an inland
bill or a negotiable note. To give this right and
then to say that the protest would prove nothing
is to render it a nullity.

Section 3726 applied in Harmon v. Wilson, 1
Duv. 323.

The protest having been duly made, is prima
facie evidence of such facts stated herein as are
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specified and required by Sections 479, 3723, 3725
and 3726.

For note on how and by whom the protest
should be made, see notes to Sections 153 and
154. And as to sufficiency and manner of giving
notice, see notes to other sections of this article.
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ARTICLE VIIL

DISCHARGE OF NEGOTIABLE INSTRUMENTS.

Section 119. How instrument discharged.
120. What discharges a person second-
arily liable.
121. Rights of party secondarily liable
who pays instrument.
Renunciation by holder.

A

pei bl
D DI
W]

Unintentional cancellation; burden
of proof.

124, Material alteration; effect of.

125. What is a material alteration.

$ 119. How Instrument Discharged.—
“A negotiable instrument is discharged:

(1) “By payment in due course (Sec. 88)
by or on behalf of the principal debtor.

(2) “By payment in due course by the
party accommodated, where the instrument is
made or accepted for accommodation.

(3) “By the intentional cancellation (Sec.
123) thereof by the holder.

(4) “By any other act which will dis-
charge a simple contraect for the payment of
money.

(5) “When the principal debtor be-
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comes the holder of the instrument at or after
maturity in his own right.”

A note in the hands of the maker and in-
dorsed by the payee is presumed to have been
paid. Long v. Bank of Cynthiana, 1 Litt. 290;
Ellis v. Blackerby, 78 S. W. 181, 25 K. L. R. 1557.
But this presumption can be overthrown by plea
and proof that the paper was indorsed for the
accommodation of the principal debtor. Callahan
v. First Nat. Bank, 78 Ky. 604; Callahan v. Bank
of Kentucky, 82 Ky. 231.

The payment must be made by or on behalf
of the principal debtor. Thus where two in-
dorsers purchased from the holder a release from
all liability on the bill, it was held in a suit by
the holder that the sums so paid did not inure
to the benefit of the parties antecedent to said
indorsers, even though the aggregate of the two
payments exceeded the amount due on the bill
Bank of Kentucky v. Floyd, 4 Met. 159.

Of course a payment by an indorser does not
discharge the bill as between him and antecedent
parties. Bowman v. Wright, 7 Bush 375.

Subsection 4 must refer to the acceptance of
a chattel in satisfaction of the paper, or a can-
cellation of the contract which was its considera-
tion, a settlement or a new binding contract or any
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other satisfaction as between the holder and those
liable. Thus the maker of a note has the same
right to purchase his note as a stranger; hence
a contract between the payee and the payor,
wherein it was agreed that on a certain date,
before the maturity of the note, the payor would
pay the payee, and he would accept in satisfaction
a sum less than the value of the note, was held
binding. Bell v. Pitman, 143 Ky. 521, 136 S. W.
1026.

This subsection must be construed with Sec-
tion 57, wherein it is provided that a holder in
due course is not affected by any defenses that
may exist between prior parties. For instance
the cancellation of a deed operates as a discharge
of notes given under it and held by a holder not
in due course. Wheeler v. Preston, 107 S. W. 274,
32 K. L. R. 791. But the cancellation of a con-
tract, as between the parties to it, does not affect
the notes, given under it, in the hands of a holder
in due course. Pennebaker Bros. v. Bell City
Mfg. Co., 130 Ky. 592, 113 S. W. 829.

The rule laid down in Subsection 5 is illus-
trated by the case of Logan County Nat. Bank v.
Barelay, 104 Ky. 97, 46 S. W. 675, 20 K. L. R.
773, where it was held that the purchase of a
note after maturity by a firm of which one maker
was a member, discharged the note. The same
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rule was applied in Davenport v. Green River
Deposit Bank, 138 Ky. 352, 128 S. W, 88. In the
last case one partner purchased a one-half interest
in the firm note before maturity. The decision
can be reconciled with the statute upon the
grounds, first, that the partner was still the owner
at the maturity of the note, or, second, that his
purchase inured to the benefit of his firm.

§ 120. What Discharges a Person Sec-
ondarily Liable.—"“A person secondarily liable
Sec. 191) on the instrument is discharged:

(1) “By an act which discharges the in-
strument (Sec. 119).

(2) “By the intentional eancellation (Seec.
123) of his signature by the holder.

(3) “By the discharge of a prior party.

(4) “By a valid tender of payment made
by a prior party.

(5) “By a release of the principal debtor,
unless the holder’s right of recourse against
the party secondarily liable is expressly re-
served.

(6) “By an agreement binding upon the
holder to extend the time of payment, or to
postpone the holder’s right to enforce the
instrument, unless made with the assent of the
party secondarily liable, or unless the right
of recourse against such party is expressly
reserved in the original instrument.”



158 NEGOTIABLE INSTRUMENTS § 120

Subsection 3 should be read in connection with
Sections 90 and 107. It does not mean that the
failure of the holder to give notice to indorsers,
antecedent to the indorser duly notified, releases
the notified indorser, for the one notified can hold
those prior to him by giving them notice. Wil-
liams v. Paintsville Nat. Bank, 143 Ky. 781, 137
S. W. 535. Nor does a release in bankruptey
which discharges one party to an instrument re-
lease any other party. National Bankruptey Act
of 1898, Section 16-a; Austin v. First Nat. Bank,
148 Ky. 587, 147 S. W. 35. We think this sub-
section means that the discharge must be the act
of a subsesquent party to the paper, and such a
discharge as will prevent the party complaining
from enforcing his rights under this Act. Floyd
v. Bank of Kentucky, 4 Met. 159.

As illustrative of the rule in Subsection 4, we
cite the cases of Pursiful v. Pineville Banking Co.,
o7 Ky. 154, 80 S. W. 203, 17 K. L. R. 38; Bank
of Tayvlorsville v. Hardesty, 91 S. W. 729, 28 K.
L. R. 1285; Durgess v. Deposit Bank of Sadieville,
97 S. W. 761, 30 K. L. R. 177; Eades v. Muhlen-
bergz County Savings Bank, 157 Ky. 416, 163 S. W.
494. The first and fourth of these cases hold that
where the principal debtor has on deposit at ma-
turity sufficient funds to pay a note held by the
bank, and the deposit is not so applied, a surety
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on the note is released. The second and third
cases extend the principle to deposits made after
maturity. But this is denied in the last case
which does not refer to any Kentucky authority.

The reason for the rule in Subsection 5,
which holds a party secondarily liable after the
release of the principal debtor if the holder’s
rights against him are reserved, irrespective of
the consent of the party secondarily liable, is that
the principal debtor’s consent that the holder may
have recourse against the indorser or drawer im-
plies his consent that they may have recourse
against him.

If the holder made no such reservation, the
law construed the contract to mean that the holder
would not proceed against the party secondarily
liable, for the reason that the principal debtor had
purchased immunity not only against the holder,
but as against all parties. If the holder were
nermitted to proceed against a party secondarily
liable, such party could at once proceed against
the prinecipal debtor and thus nullify the release.
But when the reservation is made, the holder can
at once proceed against the party secondarily
liable and he in turn can proceed against the prin-
cipal debtor. Or if the party secondarily liable so
desires he can take up the paper and at once pro-
ceed against the principal debtor. So no one is
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injured by the agreement with the reservation.

But it will be noticed that the words “principal
debtor are used in this subsection instead of the
words “person primarily liable.” As to whether
this was intentional we express no opinion. But
we suggest that since the person primarily liable
is the one “who by the torms of the instrument
is absolutely required to pay” (Section 191), he
may not always be the principal debtor. The
maker or acceptor may be accommodating parties,
and any other parties may be the ones accom-
modated; in which case, while not parties pri-
marily liable, they are yet the real debtors. Take
this case of fact: if the holder did not know that
the acceptor or maker was the accommodating
party and he released the party accommodated,
an indorser or drawer, would he by this release
of the real debtor have released the drawer or
maker? We cannot think this would be held by
the courts.

But where the converse appears, that is, that
the holder knew that the maker of a note was
the accommodating party and that the payee who
was the first indorser was the person accommo-
dated, it was held that this knowledge was very
material and that where the holder with this
knowledge gave a binding extension to the payee
without the consent of the maker, the maker was
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released. Schuff v. Germania Safety Vault & Trust
Co., 43 S. W. 229, 19 K. L. R. 1457; Morehead v.
Citizens’ Deposit Bank, 130 Ky. 414, 113 S. W. 501.

Notice that under Subsection 6 the agreement
to extend the time must be binding on the holder
and founded upon a new and valuable considera-
tion. Higgins v. Morrison, 4 Dana 100; Bank of
Kentucky v. Floyd, 4 Met. 159; Davies County
Bank, ete., v. Wright, 129 Ky. 21, 110 S. W. 361,
33 K. L. R. 457; Morehead v. Citizens’ Deposit
Bank, supra; Corrydon Deposit Bank v. McClure,
140 Ky. 149, 130 S. W. 971. It should be noticed
also that the reservation mentioned in this sub-
section must be incorporated in the original in-
strument.

§ 121. Rights of Party Secondarily Lia-
ble Who Pays Instrument.—“Where the in-
strument is paid by a party secondarily liable
thereon, it is not discharged ; but the party so
paying it is remitted to his former rights as
regards all prior parties (Sec. 68), and he
may strike out his own and subsequent in-
dorsements, and again negotiate the instru-
ment (Sec. 47), except:

(1) “Where it is payable to the order of
a third person, and has been paid by the
drawer; and

(2) “Where it was made or accepted for
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accommodation, and has been paid by the
party accommodated.”

The person secondarily liable who pays the
instrument has the right to proceed against prior
parties. Bradford v. Ross, 3 Bibb 239; Bell v.
Morehead, 3 A. K. Mar. 158; Clark v. Schwing, 1
Dana 334; Miller v. Henshaw, 4 Dana 326; El-
dridge v. Duncan, 1 B. Mon. 101 ; Scott v. Doneghy,
17 B. Mon. 321 ; Bowman v. Wright, 7 Bush 375.

There is no difference between the rights and
liabilities of accommodation indorsers as between
themselves and ordinary indorsers. They are,
in the absence of agreement to be found other
wise, liable in succession. Hixon v. Reed, 2 Litt.
176; Crutcher v. Bank of Kentucky, 4 Litt. 436;
Smith v. Bacon, 3 J. J. Mar. 313; Denton v. Lytle,
4 Bush 599. But these rights and liabilities
may be changed by agreement. See note to Sec-
tion 68.

Possession of the instrument by one second-
arily liable is evidence that he has taken it up.
Bell v. Morehead, 3 A. K. Mar. 159; Tuggle v.
Adams, 3 A. K. Mar. 429; Miller v. Henshaw,
supra; Bank of Tennessee v. Smith, 9 B. Mon. 612.

Where a bill is payable to a drawer’s order and
indorsed to his agent, the indorsement is vir-
tually to himself, and no averment of his having
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paid it is necessary. Rice v. Hogan, 8 Dana 136.

§ 122. Renunciation by Holder.—“The
holder may expressly renounce his rights
against any party to the instrument before,
at or after its maturity. An absolute and
unconditional renunciation of his rights
against the principal debtor made at or after
the maturity of the instrument discharges
the instrument. But a renunciation does not
affect the rights of a holder in due course
without notice. A renunciation must be in
writing, unless the instrument is delivered up
to the person primarily liable thereon.

& 123. Unintentional Cancellation—Bur-
den of Proof.—“A cancellation made unin-
tentionally, or under a mistake, or without
the authority of the holder, is inoperative;
but where an instrument or any signature
thereon appears to have been cancelled, the
burden of proof lies on the party who al-
leges that the cancellation was made unin-
tentionally, or under a mistake or without
authority.”

§ 124. Material Alteration—Effect Of.—
“Where a negotiable instrument is materially
altered (Seec. 125) without the assent of all
parties liable thereon, it is avoided, except
as against a party who has himself made, au-
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thorized (Sec. 14) or assented to the altera-
tion and subsequent endorsers.

“But when an instrument has been mate-
rially altered and is in the hands of a holder
in due course, not a party to the alteration,
he may enforce payment thereof according
to its original tenor.”

Subject to the second paragraph, this section
avoids any instrument “maferially altered” with
the one exception “as against a party who has
himself made, authorized or assented to the alter-
ation and as to subsequent indorsers.” But the
law formerly was that such an alteration did not
avoid the paper if made by a stranger. Lee v.
Alexander, 9 B. Mon. 26; Terry v. Hazlewood, 1
Duv. 109; Blakey v. Johnson, 13 Bush 202. But
in Lisle v. Rogers, 18 B. Mon. 539, it was said:
“The cases in which the circumstance of the al-
teration having been made by a third person,
without the privity of the person claiming, pre-
vents it being fatal, are those in which the plain-
tiff had, previously to the alteration, required (sic)
a good right and title to the money on the note,
of which he could not be divested by the improper
act of a stranger, committed without his privity
or consent. But the prescnt case is of a different
description altogether, the alteration having been
made before the plaintiff acquired any title to the
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note, any title that he has must have attached
alone to the instrument in its altered condition.”
While subject to the above limitations an altera-
tion by a stranger did not avoid the note, yet
when the alteration is established, and the proof
does not disclose how, by whom, or when it was
done, the holder must suffer, since the burden of
proof is upon him. Elbert v. McClelland, 8 Bush
577; Mitchell v. Reed, 106 S. W. 833, 32 K. L. R.
683. But this section seems to have changed the
law, so as to avoid the instrument, it matters not
who made the alteration.

Nor could new life be imparted to a note once
discharged by an alteration in the nature of an
insertion by erasing the alteration. Cotton v.
Edwards, 2 Dana 106; Locknane v. Emmerson,
11 Bush 69. But now a holder in due course could
recover on the paper according to its original
tenor.

It was also the rule that a material alteration
avoided the paper altogether and no recovery
could be had upon it. Rucker v. Howard, 2 Bibb.
167; Cotton v. Edwards, 2 Dana 106; Lisle v.
Rogers, 18 B. Mon. 528; Duker v. Franz, 7 Bush
273; Elbert v. McClelland, 8 Bush 577; Mitchell
v. Reed, 106 S. W. 833, 32 K. L. R. 683. But
again a holder in due course can now recover
on it according to its original tenor. However,
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the holder could recover on the original indebted-
ness. See Ramsey v. Utica Deposit Bank, 156
Ky. 263, 160 S. W. 943, and cases cited.

Of course no party who makes or assents to
a material alteration can object to it. Tyler v.
First Nat. Bank, 150 Ky. 515, 150 S. W. 665;
Robertson v. Commercial Security Co., 152 Ky.
336, 1563 S. W. 450.

While a party may not have assented to or
authorized a material alteration of the instru-
ment, vet he may still be held liable, on the prin-
ciple of estoppel, where he has negligently left
blank spaces which have been filled out not only
without his authority, but in violation thereof.
For example, a note was executed by the maker
for five hundred dollars. The words were writ-
ten “five hundred” with a space both before them
and after and between them and the word “dol-
lars.” The note was raised by writing the word
“twenty” before and the words “and fifty’’ after
them, making the note read “twenty-five hundred
and fifty dollars.” The note was discounted in
appellee bank, which had no notice of the raise,
nor was there anything on the note to indicate
the alteration. It was held that where the maker
had himself, by careless execution of the note,
left room for insertion to be made without ex-
citing the suspicion of a careful man, he was
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liable to a holder in due course. The reason
given was that by leaving the blank space, he
afforded opportunity for what had been done,
that he had invited the public to receive it, and
that he should bear the loss and not the inno-
cent purchaser. Hackett v. First Nat. Bank, 114
Ky. 193,70 S. W. 664, 24 K. L. R. 1002. For cases
applying this rule to blanks and partially blank
spaces, see Woolfolk v. Bank of America, 10 Bush
514; Blakey v. Jdohnson, 13 Bush 204; Hall v.
Smith, 14 Bush 614; Newell v. First Nat. Bank,
13 K. L. R. 775; Cason v. Grant County Deposit
Bank, 97 Ky. 487, 31 S. W. 40, 17 K. L. R. 344;
Diamond Distilleries Co. v. Gott, 137 Ky. 585,
126 S. W. 131. But it must be affirmatively pleaded
that the maker’s negligence made the alteration
possible and that this negligence was the proxi-
mate cause of the loss. |Bank of Commerce v,
Halderman, 109 Ky. 222, 68 S. W. 587, 22 K. L.
B 71T

§ 125. What Is a Material Alteration.—
“Any alteration which changes:

(1) “The date.

(2) “The sum payable, either for princi-
pal or interest.

(3) “The time or place of payment.

(4) “The number of the relations of the
parties.
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(5) “The medium or currency in which
paiment is to be made.

“Or which adds a place of payment where
no nlace of paymesnt is specified (Secs. 140,
142, 143}, or zny other change or addition

which alters the effect of the instrument in
any respect, is a material alteration.”

Date. Stout v. Cloud, 5 Litt. 205; Bank of
Commonwealth v. McChord, 4 Dana 191; Hall v.
Bank of Commonwealth, 5 Dana 258; Lee v.
Alexandar, 9 B. Mon. 25; Lisle v. Kogers, 18 B.
Mon. 535; Duker v. Franz, 7 Bush 283; Kim-
brough v. Lexington City Nat. Bank, 150 Ky. 336,
150 S. W. 325.

Amowunt, prineipal. Newell v. First Nat. Bank,
13 XK. L. R. 775; Bank of Commerce v. Halder-
mzan, 109 Ky. 222, 58 S. W. 587, 22 K. L. R. 717;
Hackett v. First Nat. Bank, 114 Ky. 193, 70 S. W.
664; 24 X, L. R. 1092.

Irteirest. White v. Shepherd, 140 Ky. 349, 131
S. W. 17 and cases cited.

Time of payment. Blakey v. Johnson, 13 Bush
197; First Nat. Bank v. Payne, 42 S. W. 736, 19
K. L. R. 839.

Place of payment. Cason v. Grant County
Deposit Bank, 97 Ky. 487, 31 S. W. 40, 17 K. L. R.
344; Mitchell v. Reed, 106 S. W. 833, 32 K. L. R.



£125 LAW OF KENTUCKY 169

683: Diamond Distilleries Co. v. Gott, 137 Ky.
585, 126 S. W. 131.

Number or relation of the parties. The word
or” was used in the original draft. Bank of
Limestone v. Penick, 5 T. B. Mon. 25; Pulliam &
Withers, 8 Dana 98; Shipp v. Duggett, 9 B. Mon.
5; Singleton v. McQuerry, 85 Ky. 41, 28 S. W. 652;
Rumley v. Wilcher, 66 S. W. 7, 23 S. W. 1745;
Tyler v. First Nat. Bank, 150 Ky. 575, 150 S.
W. 665.

Addition of place of payment where none is
specified. Whitesides v. Northern Bank of Ken-
tucky, 10 Bush 501. See note to Section 141 on
acceptance to pay at a particular place and not
elsewhere.

Alteration of effect of instrument. To be ma-
terial the alteration must change the legal effect
of the obligation. Terry v. Hazlewood, 1 Duv.
104; Smith v. Lockridge, 8 Bush 429; Phillips v.
Breck, 79 Ky. 465; Tranter v. Hibbard, 108 Ky.
265, 56 S. W. 169, 21 K. L. R. 1710; Stanley v.
Davis, 107 S. W. 773, 32 K. L. R. 1135. A ecase
showing the great change wrought by this act
is Maxwell v. Goodrum, 10 B. Mon. 286. There it
is said: “A mere promissory note, for the pay-
ment of money, has the same effect under our
statute and the law which operates in this State
upon such writings, with or without the words

(1}
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‘or order’ following the name of the payee. These
words are not necessary to render it assignable,
nor do they impart any additional wvalidity to
the writing. They are, therefore, an immaterial
and not a substantial part of the note.” But now
they are very material and constitute one differ-
ence between a negotiable and a non-negotiable
instrument.

The tearing off of a complete negotiable note
from a writing to which it was attached by a
perforated line, is not such a material altera-
tion as to affect it in the hands of a holder in
due course. Robertson v. Commercial Security
Co., 152 Ky. 336, 153 S. W. 450. But if the
plaintiff was not a holder in due course, he holds
it subject to the original contract. Harrison v.
Ford, 158 Ky. 467, 165 S. W. 663.
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TITLE II.—BILLS OF EXCHANGE.
ARTICLE I
FORM AND INTERPRETATION.

Section 126. Bill of exchange defined.
127. Bill not an assignment of funds;
liability of drawee.

128. Bill addressed to two or more
drawees.

129. Inland and foreign bills.

130. When bill may be treated as a prom-
issory note.

131. Referee in case of need.

§ 126. Bill of Exchange Defined—"“A
bill of exchange is an unconditional (Sec. 3)
order in writing (Sec. 190) addressed by
one person to another, signed (Sec. 1) by the
person giving it, requiring the person to
whom it is addressed to pay on demand (Sec.
7), or at a fixed or determinable future time
(Sec. 4), a sum certain in money (Sec. 2),
to order (Sec. 8) or to bearer (Sec. 9).”

The various elements of a bill of exchange
which this section demands, have been covered



172 NEGOTIABLE INSTRUMENTS § 126-7-8

by notes to the proper sections. For definition
of a bill of exchange, see Rice v. Hogan, 8 Dana
134 ; Biesenthal v. Williams, 1 Duv. 333; Gaar v.
Louisville Banking Co., 11 Bush 186.

The signature of a drawer is essential to a
bill of exchange. Tevis v. Young, 1 Met. 197.

§ 127. Bill Not An Assignment of
Funds—Liability of Drawee.—"A bill of it-
self does not operate as an assignment of the
funds in the hands of the drawee available
for the payment thereof, and the drawee is
not liable on the bill unless and until he ac-
cepts the same (Sec. 189).”

Where the drawee refuses to accept an order
he cannot be compelled to pay, especially where
the order is less than the amount due. Weinstock
v. Bellwood, 12 Bush 139. But where he accepts
the bill, it amounts to an assignment of the funds
in his hands, though less than the amount of the
bill. Buckner v. Sayre, 18 B. Mon. 746. For the
rule on this point as to checks, see note to Sec-
tion 189.

§ 128. Bill Addressed to Two or More
Drawees.—“A bill may be addressed to two or
more drawees jointly, whether they are part-
ners or not; but not to two or more drawees
in the alternative or in succession.”
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§ 129. Inland and Foreign Bills.—“An
inland bill of exchange is a bill which is, or
on its face purports to be, both drawn and
payable within this State. Any other bill is
a foreign bill. TUnless the contrary appears
on the face of the bill, the holder may treat it
as an inland bill (Seec. 152).”

Formerly the question of whether or not a
bill was inland or foreign was determined first by
the face of the paper, and where it did not speak,
by the facts of the case. A bill was inland which
purported on its face to be or was in fact both
drawn and payable within the same State. Tay-
lor v. Bank of Illinois, 7 T. B. Mon. 576; Young
v. Bennett, 7 Bush 477. Any bill was foreign
which purported to be or was in fact drawn in
one state and payable in another. Chenowith v.
Chamberlain, 6 B. Mon. 61; Gray Tie & Lumber
Co. v. Farmers’ Bank, 109 Ky. 694, 60 S. W. 537,
22 K. L. R. 1333.

Where nothing appeared on the bill the holder
was often at a loss to determine whether his bill
was inland or foreign. In order to do away with
this unecertainty, this section provides that the
holder may treat any bill as inland which does
not appear on its face to be foreign.

There is no conflict between the first two
sentences of this section and the last. A bill is
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inland which is in fact, or so purports on its face,
both drawn and payable in this State. Any other
is a foreign bill. The holder can preserve all his
rights by proceeding according to the definition.
But while in fact it may be a foreign bill, if it
does not purport on its face to be such, the holder
is protected if he treats it as an inland bill. The
purpose of the last sentence is not to confuse
inland with foreign bills, but to protect the holder
against uncertainty. This is done by permitting
him to treat as an inland bill one, which in fact
is foreign, but which does not disclose that faet.

In Harmon v. Wilson, 1 Duv. 323, the bill did
not show on its face where it was drawn, but it
did show that the drawee resided in Ohio and
the evidence showed the drawer resided in Ken-
tueky. It was held a foreign bill. Under the
above section we believe the same would be de-
cided in a similar case.

It will be noticed that the above section does
not provide that an inland bill is one which is
drawn and payable within the same State, but
“within this State.” If this construction be right,
the case of Piner v. Clary, 17 B. Mon. 660, would
be good law; for if we treat the certificate of de-
posit in that case as a bill it does not show on its
face that it was both drawn and payable in this
State. In fact, it was both drawn and payable in
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the State of Ohio, and would therefore seem to
be a foreign bill under this section.

This is not the first time this State has by
statute placed what under the law of merchant
would be an inland bill on the footing of a foreign
bill. In the early days charters were granted va-
rious banks which provided that all bills and
notes discounted by them were placed on a foot-
ing of foreign bills. Under these charters it was
held that an inland bill discounted by such a
bank became in effect a foreign bill. Farmers’ &
Merchants’ Bank v. Turner, 2 Litt. 13; Bank of
Kentucky v. Brooking, 2 Litt. 41; Battertons v.
Porter, 2 Litt. 388, See also Section 483 Ken-
tucky Statutes.

§ 130. When Bill May Be Treated As a
Promissory Note.— “Where in a bill drawer
and drawee are the same person, or where
the drawee is a fictitious person or a person
not having capacity to contract, the holder
may treat the instrument at his option, either
as a bill of exchange or a promissory note
(Sec. 17).”

In Gray Tie & Lumber Co. v. Farmers' Bank,
109 Ky. 694, 60 S. W. 537, 22 K. L. R. 1333,
it was held that a bill drawn by an agent on his
principal by the principal’s authority was equiva-
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lent to a draft drawn by the principal on him-
self and need not be accepted, in other words
was the same as the drawee’s promissory note.
This case on this point seems to be in conflict
with Buckner v. Sayre, 18 B. Mon. 746. In the
last case the Insurance Company drew a bill on
Wheeler, its agent, payvable to Sayre, and it was
held a bill, and a bill which when accepted had
the effect of assigning to Sayre what funds were
in its agent’s hands.

§ 131. Referee in Case of Need.—"The
drawer of a bill and any indorser may in-
sert thereon the name of a person to whom
the holder may resort in case of need; that
is to say, in case the bill is dishonored by non-
acceptance or non-payment. Such person is
called the referee in case of need. It is In
the option of the holder to resort to the
referee in case of need or not, as he may

see fit.”
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Section 132.
133.
134.

135.

136.
137.

138.
139.
140.
141.
142.
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ARTICLE I1.

ACCEPTANCE.

Acceptance defined.

Acceptance, holder’s rights.

Acceptance on separate paper; to
whom available.

Promise to accept; to whom avail-
able.

Time for acceptance.

Acceptance by refusal to return or
destruction of bill.

When bill can be accepted.

Acceptances; qualified, general.

General acceptance.

Qualified acceptance.

Rights of parties as to qualified ac-
ceptance.

Acceptance Defined.—"“The ac-

ceptance of a bill is the signification (Secs.
134, 135) by the drawee of his assent to the
order of the drawer. The acceptance must
be in writing (Sec. 190) and signed by the
drawee (Sec. 19). It must not express that
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the drawee will perform his promise by any
other means than the payment of money.”

Notice that the acceptance must be in writing.

§ 133. Acceptance—Holder’s Rights.—
“The holder of a bill presenting the same for
acceptance may require that the acceptance
be written (Sec. 190) on the bill, and if such
request is refused may treat the bill as dis-
honored.”

$ 134. Acceptance on Separate Paper—
To Whom Available.—"“Where an acceptance
is written on a paper other than the bill it-
self, it does not bind the acceptor except in
favor of a person to whom it is shown and
who, on the faith thereof, receives the bill
for value.”

§ 135. Promise to Accept—To Whom
Available.—"“An unconditional promise in
writing to accept a bill before it is drawn
is deemed an actual acceptance in favor of
every person who, upon the faith thereof, re-
ceives the bill for value.”

The rule laid down in this section was de-
clared in Vance v. Ward, 2 Dana 95. But the
case of Read v. Marsh, 5 B. Mon. 8, which held
that a letter of the drawee promising to accept
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the bill was binding as to a holder who had no
knowledge of it, is not now the law. This Act
holds the drawee only as to a holder, who, upon
the faith thereof received the bill for value.

§ 136. Time For Acceptance.—“The
drawee is allowed twenty-four hours after
presentment in which to decide whether or
not he will acecept the bill; but the accept-
ance, if given, dates as of the day of presenta-
tion.”

§ 137. Acceptance by Refusal to Return
or Destruction of Bill.—"“Where a drawee to
whom a bill is delivered for acceptance de-
stroys the same or refuses within twenty-
four hours after such delivery, or within such
other period as the holder may allow, to re-
turn the bill accepted or non-accepted to the
holder, he will be deemed to have accepted
the same.”

§ 138. When Bill Can Be Accepted.—"A
bill may be accepted before it has been signed
by the drawer, or while otherwise incomplete,
or when it is overdue, or after it has been dis-
honored by a previous refusal to accept, or by
non-payment. But when a bill payable after
sight is dishonored by non-acceptance and the
drawee subsequently accepts it, the holder,
in the absence of any different agreement, is
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entitled to have the bill accepted as of the
date of the first presentment.”

§ 139. Acceptances—Qualified—General,
—“An acceptance is either general or quali-
fied. A general acceptance assents without
qualification to the order of the drawer. A
qualified acceptance in express terms varies
the effect of the bill as drawn.”

See note to Section 142.

§ 140. General Acceptance.—“An ac-
ceptance to pay at a particular place is a gen-
eral acceptance unless it expressly states that
the bill is to be paid there only and not else-
where (Sec. 73).”

See note to Section 142.

§ 141. Qualified Acceptance.—“An ac-
ceptance is qualified which is:

(1) “Conditional; that is to say, which
makes payment by the acceptor dependent on
the fulfillment of a condition therein stated.

(2) “Partial; that is to say, an acceptance
to pay part only of the amount for which the
bill is drawn.

(3) “Local; that is to say, an acceptance
to pay only at a particular place.

(4) ““Qualified as to time.
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(5) “The acceptance of some one or more
of the drawees but not of all.”

See note to Section 142.

In Brannin v. Henderson, 12 B. Mon. 61, an
acceptance in the following words: “I will see
the within paid, eventually,” it was held that the
acceptor was bound to pay “within a reasonable
time, at least, after the promise, if not forthwith,
and without regard to the happening of any con-
tingency or event whatever, where none is speci-
fied in the contract.”

§ 142, Rights of Parties As to Quali-
fied Acceptance.—“The holder may refuse to
take a qualified acceptance, and if he does
not obtain an unqualified acceptance, he may
treat the bill as dishonored by non-accept-
ance. Where a qualified acceptance is taken,
the drawer and indorsers are discharged
from liability on the bill, unless they have
expressly or impliedly authorized the holder
to take a qualified acceptance, or subsequently
assent thereto. When the drawer or an en-
dorser receives notice of a qualified accept-
ance, he must within a reasonable time, ex-
press his dissent to the holder, or he will
be deemed to have assented thereto.”

In Rogers v. Poston, 1 Met. 643 and Todd
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v. Bank of Kentucky, 3 Bush 626, it was held,
where a bill did not specify a place of payment
and was accepted generally and afterwards words
were written above the aceeptance adding a place
of payment, that this was not a material altera-
tion, and did not release the acceptor or
drawer; that no place of payment being fixed,
there was an implied authority to appoint such a
place. But now (Sec. 125) it is a material altera-
tion “which adds a place of payment where none
is specified.” This would discharge the acceptor.
Under Section 141, “an acceptance to pay only at
a particular place” is a gualified acceptance; and
by this section the drawer and indorsers are dis-
charged by a qualified acceptance unless they have
authorized it or subsequently assented to it.

But it will be noticed that, by Section 140,
“an acceptance to pay at a particular place is a
general acceptance unless it expressly states that
the bill is to be paid there and not elsewhere”
and that in Subsection 3 of Section 141 the word
only 15 used.



5143

LAW OF KENTUCKY 183

ARTICLE IIL

PRESENTMENT FOR ACCEPTANCE.

Section 143,

144.

145.
146.
147,
148.
149.

150.

151.

When presentment for acceptance
must be made.

When failure to present or negoti-
ate releases drawer and indorser.

Presentment:; how made.

When presentment may be made.

Presentment ; reasonable diligence.

Where presentment is excused.

Where a bill is dishonored by non-
acceptance.

Where bill is treated as dishonored
by non-acceptance.

Rights of holder where bill not ac-
cepted.

§ 143. When Presentment For Accept-
ance Must Be Made.—'Presentment for ac-
ceptance must be made:

(1) “Where the bill is payable after
sight, or in any other case where presentment
for acceptance is necessary in order to fix the
maturity of the instrument; or

(2) “Where the bill expressly stipulates
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that it shall be presented for acceptance; or
(3) Where the bill is drawn payable else-
where than at the residence or place of busi-

ness of the drawee.
“In no other case is presentment for ac-

ceptance necessary in order to render any
party to the bill liable.”

Although a bill payable at a fixed time need
not be presented for acceptance, yet if it is so
presented and dishonored notice must be at once
given, otherwise the drawer and indorsers are
released. See note to Section 102.

§ 144. When Failure to Present or Ne-
gotiate Releases Drawer and Indorser.—“Ex-
cept as herein otherwise provided, the holder
of a bill which is required by the next pre-
ceding section to be presented for acceptance
must either present it for acceptance or ne-
gotiate it within a reasonable time (Sec.
192). If he fail to do so, the drawer and all
indorsers are discharged.”

§ 145, Presentment—How Made.—*'Pre-
sentment for acceptance must be made by
or on behalf of the holder at a reasonable
hour on a business day, and before the bhill
is overdue, to the drawer or some person
authorized (Sec. 19) to accept or refuse ac-
ceptance on his behalf; and
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(1) “Where a bill is addressed to two
or more drawees who are not partners, pre-
sentment must be made to them all, unless
one has authority (Sec. 19) to accept or re-
fuse acceptance for all, in which case pre-
sentment may be made to him only.

(2) “Where the drawee is dead (Sec.
148), presentment may be made to his per-
sonal representative.

(3) “Where the drawee has been ad-
judged a bankrupt or an insolvent, or has
made an assignment for the benefit of credi-
tors, presentment may be made to him or to
his trustee or assignee.”

§ 146. When Presentment May Be
Made.—“A bill may be presented for accept-
ance on any  day on which negotiable in-
struments may be presented for payment
under the provisions of Sections 72 and 85
of this Act.”

§ 147. Presentment — Reasonable Dili-
gence.— ‘Where the holder of a bill drawn
payable elsewhere than at the place of busi-
ness or the residence of the drawee has not
time with the exercise of reasonable diligence
to present the bill for acceptance before pre-
senting it for payment on the day that it
falls due, the delay caused by presenting the
bill for acceptance before presenting it for
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payment is excused and does not discharge
the drawers and endorsers.”

§ 148. Where Presentment Is Excused.
—*“Presentment for acceptance is excused
and a bill may be treated as dishonored by
non-acceptance, in either of the following
cases:

(1) “Where the drawee is dead or has
absconded or is a fictitious person or a per-
son not having capacity to contract by bill.

(2) ‘“Where, after the exercise of rea-
sonable diligence, presentment can not be
made.

(3) “Where, although presentment has
been irregular, acceptance has been refused
on some ground.”

The bill which is the foundation of this Act
was prepared by a committee appointed at the
National Conference of the Board of Commission-
ers for Promoting Uniformity of Legislation, and
was entitled “The Negotiable Instruments Law.”
This draft has been adopted by many States and
Territories. The original draft and that of the
statutes as adopted elsewhere contain the word
other before the word ground in Subsection 3. It
is our opinion that the word other was omitted
from this Aet by inadvertence.
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§ 149. Where a Bill Is Dishonored by
Non-acceptance.—“A bill is dishonored by
non-acceptance:

(1) “When it is duly presented for ac-
ceptance and such an acceptance as is pre-
seribed by this Act is refused or can not be
obtained (Secs, 137, 150) ; or

(2) “When a presentment for accept-
ance is excused and the bill is not accepted.”

§ 150. Where Bill Is Treated As Dis-
honored by Non-acceptance.—“Where a bhill
is duly presented for acceptance and is not
accepted within the prescribed time (Sec.
136), the person presenting it must treat the
bill as dishonored by non-acceptance or he
loses the right of recourse against the drawer
and indorsers.”

§ 151. Rights of Holder Where Bill Not
Accepted.—“When a bill is dishonored by
non-acceptance, an immediate right of re-
course against the drawers and indorsers
accrues to the holder and no presentment for
payment is necessary.”
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ARTICLE IV.
PROTEST.

Section 152. When protest necessary.
153. Protest, how made.
154. Protest, by whom made.
155. Protest, time of, noting.
156. Protest, where made.

157. Protest for non-payment after pro-
test for non-acceptance.

158. Protest before maturity where aec-
ceptor bankrupt or insolvent.

159. When protest dispensed with.
160. Protest where bill is lost, ete.

§ 152. When Protest Necessary.—
“Where a foreign bill (Sec. 129) appearing
on its face to be such is dishonored by non-
acceptance, it must be duly protested for non-
acceptance, and where such a bill which has
not previously been dishonored by non-ac-
ceptance is dishonoered, by non-payment, it
must be duly protested for non-payment. If
it is not so protested,the drawer and indorsers
are discharged. Where a bill does not appear
on its face (Sec. 129) to be a foreign bill,
protest thereof, in case of dishonor, is un-
necessary.”
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See note to Section 129 on foreign and inland
bills.

The old rule that a foreign bill must be pro-
tested, else the drawer and indorsers were dis-
charged (Read v. Bank of Kentucky, 1 T. B. Mon.
91; Chenowith v. Chamberlain, 6 B. Mon. 60;
Piner v. Clary, 17 B Mon. 645; Hays v. Citizens’
Savings Bank, 101 Ky. 201, 40 S. W. 573, 19 K.
L. R. 367) is still the law.

As to what instruments can be protested see
note to Section 118.

While a negotiable promissory note may be
protested (Sec. 118), yet protest is not necessary.
A negotiable note, while on the footing of a bill
of exchange (see note to Sec. 184) is no longer on
the footing of a foreign bill.

Section 483 of Kentucky Statutes is repealed
by this Act. Williams v. Paintsville Nat. Bank,
143 Ky. 781, 137 S. W. 535; Southern Nat. Bank
v. Schimpler, 159 Ky. 373, 167 S. W. 148,

§ 153. Protest—How Made.—“The pro-
test must be annexed to the bill, or must con-
tain a copy thereof, and must be under the
hand and seal of the notary making it, and
must specify:

(1) “The time and place of presentment.

(2) “The fact that presentment was made
and the manner thereof.
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(3) “The cause or reason for protesting
the bill.

(4) “The demand made and the answer
given, if any, or the fact that the drawee or
acceptor could not be found.”

Prior to the passage of this Act, the seal of the
notary was not essential, Bank of Kentucky v.
Pursley, 3 T. B. Mon. 238; Huffaker v. National
Bank of Monticello, 12 Bush 287. But under this
section it Is necessary.

Section 3721, Kentucky Statutes, requires that
the certificate of a notary shall state the expira-
tion of his commission, but the failure to state
this fact does not invalidate his certificate. Har-
bour Pitt Shoe Co. v. Dixon, 60 S. W. 186, 22 K.
L. R. 1169.

As to evidential effect of notary’s certificate,
see note to Section 118.

When the bill protested is shown to be the bill
sued on, the mere fact, that the protest showed
that the last indorsee was the holder, does not de-
prive the real holder of the benefit of the protest,
Thus where the last indorsee was a holder merely
for collection, the real owner may strike out the
indorsement to such holder, and sue on the bill
as owner and use the protest as evidence in his
behalf. Bank of Tennessee v. Smith, 9 B. Mon.
612.
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§ 154, Protest—By Whom Made.—“Pro-
test may be made by:

(1) “A notary public; or

(2) “By any respectable resident of the
place where the bill is dishonored, in the pres-
ence of two or more credible witnesses.”

The fact that the notary who protested the
bill, was also the cashier of the holder bank, did
not disqualify him as notary. Moreland v. Citi-
zens’ Savings Bank, 97 Ky. 211, 30 S. W. 637,
17 K. L. R. 88,

Where it was shown by the evidence that in
New Orleans, La., it was a custom that present-
ment could be made by the clerk of the notary,
it was held sufficient in this State, McClane v.
Fiteh, 4 B. Mon. 599. This was followed by Cheno-
with v. Chamberlain, 6 B. Mon. 60, where it was
held that such a presentment by the clerk of the
notary and certificate thereof by the notary was
not good in the absence of proof of such a custom
at the place of presentment. In the next case,
Bank of Kentucky v. Garey, 6 B. Mon. 626, the
Court made a distinction between a notary’s clerk
and his deputy, and while it would not be pre-
sumed that a presentment by a clerk was in pur-
suance of an universal custom, such a presump-
tion would be indulged in favor of a deputy,; es-
pecially when the place of presentment was a large
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city and the duties of the notary were conse-
quently multitudinous. The next case was Lee,
ete. v. Buford, 4 Met. 7. In this case a statute of
Louisiana was introduced in evidence This stat-
ute authorized the notary to appoint deputies and
made the notary responsible for his deputy’s act.
The Court held that a protest made by the notary
based on a presentment made by the deputy was
good ; that under that statute the act of the deputy
was the act of the notary, and the protest by the
notary furnished the same evidence of present-
ment as if it had stated that the notary had pre-
sented the bill in person.

Subsection 2 is the same as the old law, Read
v. Bank of Kentucky, 1 T. B. Mon. 91; Bank of
Kentucky v. Pursley, 3 T. B. Mon. 238. Of course,
in such a state of case the protest must be drawn
and certified by the respectable resident just as it
would have to be by the notary when presented
by his deputy. But how is the resident making
the protest to be proven respectable? We presume
from evidence aliunde. But it will be observed
that in case of protest in this manner, there is no
statute which makes the protest evidence of any
other fact than presentment and dishonor; where-
as if made by a notary in this State it is also
prima facie evidence of the notices given as certi-
fied by the notary. See note to Section 118.
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§ 155. Protest — Time Of — Noting.—
“When a bill is protested, such protest must
be made on the day of its dishonor, unless
delay is excused as herein provided. When a
bill has been duly noted, the protest may be
subsequently extended as of the date of the

noting.”

In Smith v. Roach, 7 B. Mon. 17, it was held
that a notation by the notary as follows, “Pro.
N. A. April the 19th, 1842. John D. Campbell,
Not. Pub. N. Y.,” was competent evidence as to
the fact of presentment for acceptance and dis-
honor, that where a presentment was made by a
notary and the bill was dishonored and protested
this fact could be proven by any other evidence
in their power. But see Section 154 and note.
Under this section it seems that the notation of
the notary is only the foundation for the complete
certificate, which can and must be extended after-
ward as of the date of the notation.

§ 156. Protest—Where Made.—"“A bill
must be protested at the place where it is dis-
honored, except that when a bill drawn pay-
able at the place of business or residence of
some person other than the drawee, has been
dishonored by non-aceeptance, it must be pro-
tested for non-payment at the place where it
is expressed to be payable; and no other pre-
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sentment for payment to, or demand on, the
drawee is necessary.”

§ 157. Protest For Non-payment After
Protest For Non-acceptance.—‘“A bill which
has been protested for non-acceptance may be
subsequently protested for non-payment.”

S 158. Protest Before Maturity Where
Accentor Bankrupt or Insolvent.—“Where
the acceptor has been adjudged a bankrupt
or an insolvent or has made an assignment
for the benefit of creditors, before the bill
matures, the holder may cause the bill to be
protested for better security against the
drawer and endorser.”

§ 159. When Protest Dispensed With.—
“Protest is dispensed with by any circum-
stances which would dispense with notice of
dishonor. Delay in noting or protesting is
excused when delay is caused by circum-
stances beyond the control of the holder and
not imputable to his default, misconduct or
negligence. When the cause of delay ceases
to operate, the bill must be noted or protested
with reasonable diligence.”

S 160. Protest Where Bill Is Lost, Etc.—
“Where a bill is lost or destroyed or is wrong-
ly detained from the preson entitled to hold
it, protest may be made on a copy or written
particulars thereof.”
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ARTICLE V.
ACCEPTANCE FOR HONOR.

Section 161. When bill may be accepted for
honor.

162. Acceptance for honor; requisites.
163. General acceptance for honor deem-
ed for honor of drawer.

164. To whom acceptor for honor liable.

165. Engagement of acceptor for honor.

166. Maturity of bill payable after sight
accepted for honor.

167. Bill accepted for honor, ete., must
be protested for non-payment.

168. Presentment for payment to ac-
ceptor for honor.

169. Excuse for delay in presentment to
acceptor for honor.

170. Dishonor by acceptor for honor;
protest.

§ 161. When Bill May Be Accepted For
Honor.—*“Where a bill of exchange has been
protested for dishonor by non-acceptance or
protested for better security, and is not over-
due, any person not being a party already
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liable thereon may, with the consent of the
holder, intervene and accept the bill supra
protest for the honor of any party liable
thereon or for the honor of the person for
whose account the bill is drawn. The ac-
ceptance for honor may be for part only of
the sum for which the bill is drawn, and
where there has been an acceptance for honor
for one party, there may be a further accept-
ance by a different person for the honor of
another party.”

It will be noticed that there can be no accept-
ance for honor until after protest.

There is no case in this State involving an ac-
ceptance for honor; and only one on payment for
honor (Gazzam v. Armstrong, 3 Dana 554) which
will be referred to under the next article.

§ 162. Acceptance For Honor — Re-
quisites,—“An acceptance for honor supra
protest must be in writing and indicate that
it is an acceptance for honor, and must be
signed by the acceptor for honor.”

§ 163. General Acceptance For Honror
Deemed For Honor of Drawer.—“Where an
acceptance for honor does not expressly state
for whose honor it is made, it is deemed to be
an acceptance for the honor of the drawer.”
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§ 164. To Whom Acceptor For Honor
Liable—“The acceptor for honor is liable to
the holder and to all parties to the bill subse-
quent to the party for whose honor he has
accepted.”

§ 165. Engagement of Acceptor For
Honor.—*“The acceptor for honor by such ac-
ceptance engages that he will, on due pre-
sentment, pay the bill according to the terms
of his acceptance, provided it shall not have
been paid by the drawee, and provided also,
that it shall have been duly presented for
payment and protested for non-payment and
notice of dishonor given to him.”

§ 166. Maturity of Bill Payable After
Sight Accepted For Honor.—‘“When a bill
payable after sight is accepted for honor, its
maturity is calculated from the date of the
noting for non-acceptance, and not from the
date of the acceptance for honor.”

§ 167. Bill Accepted For Honor, Etec,,
Must Be Protested for Non-payment.—
“Where a dishonored bill has been accepted
or honor supra protest or contains a refer-
ence in case of need, it must be protested for
non-payment before it is presented for pay-
ment to the acceptor for honor or referee in
case of need.”
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§ 168. Presentment For Payment to Ac-
ceptor For Honor.—“Presentment for pay-
ment to the acceptor for honor must be made
as follows:

(1) “If it is to be presented in the place
where the protest for non-payment was made,
it must be presented not later than the day
following its maturity.

(2) “If it is to be presented in some other
place than the place where it was protested,
then it must be forwarded within the time
specified in Section 104.”

§ 169. Excuse For Delay in Presentment
to Acceptor For Honor.—“The provisions of
Section 81 apply where there is delay in mak-
ing presentment to the acceptor for honor
or referee in case of need.”

§ 170. Dishonor by Acceptor For Honor
—Protest.—"*When the bill is dishonored by
the acceptor for honor, it must be protested
for non-payment by him.”
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Section 171.
172,
173.

174.

175.
176.

Li%

§ 171.
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ARTICLE VI
PAYMENT FOR HONOR.

Who may pay for honor.

Requisites of payment for honor.

Declaration before pavment for
honor.

Preference of parties offering to
pay for honor.

Subrogation of payer for honor.

Rights of holder who refuses pay-
ment for honor.

Rights of payer for honor.

Who May Pay For Honor.—

“Where a bill has been protested for non-pay-
ment, any person may intervene and pay it
supra protest for the honor of any person
liable thereon or for the honor of the person
for whose account it was drawn.”

The only case involving a payment for honor
in this State is Gazzam v. Armstrong, 3 Dana 554.
The facts in this case were that on the 1st of
December, 1832, James Adams, Jr. & Co. drew
a bill on Armstrong payable four months after
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date to the order of Darlington at the Branch
Bank of the United States at Cincinnati. It was
indorsed by Darlington, accepted by Armstrong
and sold to the Branch Bank of the United States
at Pittsburg, which forwarded it to the Cincin-
nati bank for collection. The bill fell due on
April 1, 1833, but days of grace extended this to
April 4. Adams wrote Gazzam asking him to
take up the bill, offering to secure him by an ac-
ceptance, but also telling him he could look to
Armstrong's acceptance until he was paid. On
the 3rd of April and before protest Gazzam paid
and took up the bill, but without any declaration
of his motive or object in doing so. Gazzam sued
the acceptor, Armstrong, and failed to recover.
In affirming the judgment the Court held he could
not recover because, first, the payment was not
made after protest (Sec. 171); second, because
at the time of payment he did not declare that
he paid it for the honor of the acceptor (Sec.
173) ; third, that his only recourse was against
the drawer, and that because of his request;
lastly, it held that waiving all these questions,
Gazzam could only succeed to the rights of the
drawer, that the drawer in that case could not
recover against the acceptor because the acceptor
had accepted for the accommodation of the
drawer,
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Note also that under this Act payment for
honor is limited to a bill. It does not extend to
promissory notes. Such was the law originally.
See the Gazzam case supra.

§ 172. Requisites of Payment For Hon-
or.—"“The payment for honor supra protest
in order to operate as such and not as a
mere voluntary payment, must be attested by
a notarial act of honor which may be ap-
pended to the protest or form an extension
ta it.”

See note to Section 171.

§ 173. Declaration Before Payment For
Honor.—“The notarial act of honor must be
founded on a declaration made by the payer
for honor or by his agent in that behalf de-
claring his intention to pay the bill for honor
and for whose honor he pays.”

See note to Section 171.

§ 174. Preference of Parties Offering to
Pay For Honor.—“Where two or more per-
sons offer to pay a bill for the honor of dif-
ferent parties, the person whose payment will
discharge most parties to the bill is to be
given the preference.”
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§ 175. Subrogation of Payer For Hon-
or.—“Where a bill has been paid for honor
all parties subsequent to the party for whose
honor it is paid are discharged, but the
payer for honor is subrogated for, and suc-
ceeds to, both the rights and duties of the
holder as regards the party for whose honor
he pays and all parties liable to the latter.”

See note to Section 171.

§ 176. Rights of Holder Who Refuses
Payment For Honor.—*“Where the holder of
a bill refuses to receive payment supra pro-
test, he loses his right of recourse against
any party who would have been discharged
by such payment.”

§ 177. Rights of Payer For Honor.—
“The payer for honor on paving to the holder
the amount of the bill and the notarial ex-
penses incidental to its dishonor, is entitled
to receive both the bill itself and the pro-

test.”



§ 1789 LAW OF KENTUCKY 203

ARTICLE VIL

BILLS IN A SET.

Section 178. Bills in a set constitute one bill.
179. Rights of holder where different

parts are negotiated.
180. Liability of indorsers of two or
more parts.
181. Acceptance of bills in sets.
182. Payment of bills in sets.

183. When payment of one part dis-

charges whole.

§ 178. Bills in a Set Constitute One
Bill.—*“Where a bill is drawn in a set, each
part of the set being numbered and contain-
ing a reference to the other parts, the whole
of the parts constitute one hill.”

§ 179. Rights of Holder Where Different
Parts Are Negotiated.—“Where two or more
parts of a set are negotiated to different hold-
ers in due course, the holder whose title first
accrues is as between such holders the true
owner of the bill. But nothing in this sec-
tion affects the rights of a person who in due
course accepts or pays the part first pre-
sented to him.”
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§ 180. Liability of Indorsers of Two or
More Parts.—“Where the holder of a set in-
dorses two or more parts to different persons
he is liable on every such part, and every in-
dorser subsequent to him is liable on the
part he has himself indorsed, as if such parts
were separate bills.”

§ 181. Acceptance of Bills in Sets.—
“The acceptance may be written on any part
and it must be written on one part only. If
the drawee accepts more than one part, and
such accepted parts are negotiated to different
holders in due course, he is liable on every
such part as if it were a separate bill.”

In Johnson v. Offutt, 4 Met. 19, the acceptor
of a bill, drawn in a set of two, was sued upon
one part. He moved the Court to compel the
plaintiff to file the other part. This motion was
overruled by the trial Court and this ruling was
affirmed by the Court of Appeals.

§ 182. Payment of Bills in Sets.—“When
the acceptor of a bill drawn in a set pays it
without requiring the part bearing his ac-
ceptance to be delivered up to him, and that
part at maturity is outstanding in the hands
of a holder in due course, he is liable to the
holder thereon.”
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§ 183. When Payment of One Part Dis-
charges Whole.—“Except as herein otherwise
provided where any one part of a bill drawn
in a set is discharged by payment or other-
wise, the whole bill is discharged.”
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TITLE III.—ARTICLE I.
PROMISSORY NOTES AND CHECKS.

Section 184. What is a negotiable promissory
note?

185. What is a check?
186. When a check must be presented.

187. Certification of check equivalent to
acceptance.

188. Certification procured by holder.

189. Check does not operate as an as-
signment of fund.

§ 184. What Is a Negotiable Promis-
sory Note?—“A negotiable promissory note
within the meaning of this Act is an uncondi-
tional promise (Sec. 3) in writing (Sec. 190)
made by one person to another, signed (Sec.
1) by the maker engaging to pay on demand
(Sec. 7) or at a fixed or determinable future
time (Sec. 4), a sum certain (Sec. 2) in
money (Sec. 6) to order (Sec. 8) or to bearer
(See. 9). Where a note is drawn to the
maker’s own order, it is not complete until
endorsed by him.”

This section revolutionized the law of Ken-
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tucky. This State held obstinately to the com-
mon law rule that a promissory note had only the
virtues of a simple contract. To this there was
but one exception and that had to be strictly fol-
lowed. That exception was an implied liability
on the part of an assignor.

At common law the assignee could not sue on
such a contract in his own name, but had to pro-
ceed in the name of the assignor for the benefit
of the plaintiff. This was changed by the Act
of 1796 which vested in the assignee of all bonds,
bills, notes of hand and all other writings the
right to sue in his own name. This Act was re-
pealed by the Act of February 10, 1798 (Littell’s
Statute Law of Kentucky, Vol. 2, page 75) which
gave this right only to assignees of all bonds, bills,
or notes for money or property. This law in va-
rious forms continued to the present and is now
found in Section 474 of the Kentucky Statutes.
So far from recognizing that promissory notes
were different from ordinary contracts, this
statute classified them with bonds for property.

But it was early in the history of this State
discovered that there was a popular understand-
ing that the assignor of a note in some way in-
curred a personal liability by his assignment. At
common law there was only one implied warranty
to the sale of personal property, and that was of
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the title. There was no implied warranty of
quality or value. In order to prevent what would
have been a general fraud, the Court of Appeals
seized upon and enforced this popular idea in
Smallwood v. Woods, 1 Bibb. 532, saying: “The
idea of the assignor’s being responsible by his
assignment, has been long and generally pre-
valent, strengthened and confirmed by these de-
cisions, insomuch, that if at first erroneous, the
maxim, ‘communis error facit jus,” if applicable
to any case, may now be well applied to this. The
responsibility of the assignor may indeed be now
embraced by a rule of ethies, that the expectation
of the one party to an agreement, known, and
silently indulged by the other party, ought to be
fulfilled in the same manner as if it were ex-

pressed.”
But this case carried the doctrine no further

than to make the assignor refund the amount
paid him by the assignee. This rule was codified
in Section 475 Kentucky Statutes. The action
was not on the note but to recover a consideration
that had failed. This right was not then given
until, with certain exceptions, the assignees had
prosecuted with diligence the maker to insolvency
and secured a return of nulla bona. This doctrine
has always been strictly adhered to; and not even
an allegation of insolvency is sufficient where no
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such suit and diligence has been shown. Francis
v. Gant, 80 Ky. 190.

Nor had an assignor any legal right against
a remote assignee. Mardis v. Tyler, 10 B. Mon.
376. DBut he could proceed in equity against his
immediate assignee and all remote assignees. Mec-
Fadden v. Finnell, 3 B. Mon. 121. This was the
limit of an assignee’s rights against assignors.

Recognizing the necessities of the commercial
world, the Legislature raised certain bills and
notes to the footing of foreign bills of exchange,
by providing in the charters of various banks
that “all bills and notes disecounted by it shall be
plac:d on the footing of foreign bills of exchange.”
Farmers’ & Merchants’ Bank v. Turner, 2 Litt.
13; Bank of Kentucky v. Brooking, 2 Litt. 411;
Battertons v. Porter, 2 Litt. 388, This was done
in order to make such notes negotiable. Follow-
ing precedent, the Legislature adopted almost
verbatim the words of the Statute of 3rd and
4th Anne, c¢. 9, which declared that all promissory
notes “shall have the same effect and be ne-
gotiable in like manner as inland bills of ex-
change according to the custom of merchants,”
changing the word “inland” to “foreign.” By the
Statute of 1865, Myer’s Supplement, page 60,
which is now found in Section 483 Kentucky Stat-
utes, these special charters were supplanted by a
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general law. Before going further, we will state
that this section has been repealed by this Act.
Williams v. Paintsville Nat. Bank, 143 Ky. 781,
137 8. W. 535; Gahren Dodge & Maltby v. Park-
ersburg Nat. Bank, 157 Ky. 266; Southern Nat.
Bank v. Schimpler, 159 Ky. 372, 167 S. W. 148.

This brings us to Section 184 of this Act and
the question of its meaning and effect. We think
that by making a promissory note negotiable, it
places it on the footing of a bill of exchange. This
question is important because our statutes con-
cerning the duties of notaries public as to pro-
test and the statute of limitations use the words
“placed upon the footing of a bill of exchange.”
As we have shown, these words had an accepted
meaning and were used by the British Parliament
and by the Kentucky Legislature in order to make
promissory notes negotiable.

In construing Section 483, the Court of Ap-
peals held that the words “payable to order” were
legally synonymous with “payable and negoti-
able.” McCormack v. Clarkson, 7 Bush 519. Thus
showing that the statute by using the words “ne-
gotiable and payable” was using words to the
same efTect as those in Section 1 of this Act, which
sets forth the elements of a negotiable instrument.
In Southern Nat. Bank v. Schimpler, supra, a
doubt is raised. Referring to Kentucky Statutes,
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Section 483, the Court says: “At that time a
negotiable promissory note could be put on the
footing of a bill of exchange only by discounting
the same before its maturity at an incorporated
bank, whereas under the Negotiable Instruments
Act now in force, such a note may be placed upon
such footing by its sale and indorsement to any
person, and all defenses are cut off in favor of
the holder, just as they formerly were when dis-
counted at a bank.”

With all due respeet for the Court, we are
compelled to say that this is a misconception of
the law. In the first place an ordinary promis-
sory note was not ‘“negotiable” at common law
or under any previous statute. It was by special
charters and finally by Section 483 made nego-
tiable when discounted and not until it was so
discounted. The attribute of “negotiability” was
acquired by the discount. In the second place
under this Act a note does not become nego-
tiable or what is the same thing, placed upon
the footing of a bill of exchange, by “its sale
and indorsement to any person.” In order, under
this Act, to be a negotiable instrument it must
at its birth have all those elements required by
Section 1. Nothing that happens to it afterward
can change a non-negotiable instrument into one
that is negotiable. This is made clear by the case
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of Wettlaufer v. Baxter, 137 Ky. 362, 125 S. W.
741. In that case it was contended that one who
indorsed in blank a non-negotiable note converted
it under Section 9 into a note payable to bearer.
Judge Carroll, rendering the opinion, very per-
tinently said: “When a paper is started on its
journey into the commercial world, it should re-
tain to the end the character given it in the be-
ginning and written into its face. If it was in-
tended to be a negotiable instrument, and was
so written, it should continue to be one. If it was
intended to be a non-negotiable instrument and
was so written, it should so remain.” The words
“negotiable” and “placed upon the footing of a
bill of exchange” mean the same thing. In this
we are borne out by previous decisions of the
same Court. In Stevens v. Gregg, 89 Ky. 461, 12
S. W. 775, 11 K. L. R. 686, it was held that a
statute of Ohio similar to this Act placed a note
drawn and payable in Ohio on the footing of a
bill of exchange. It was not held in that case
that “the sale and indorsement” of the note placed
the note upon that footing, but: “There can be
no doubt that the above statute places a note
payable to a person or his order, or assigns upon
the footing of a bill of exchange. * * *” This was
followed by German Nat. Bank v. Zimmer, 141
Ky. 401, 132 S. W. 1023, decided after the passage
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of this Act, which construed this same statute of
Ohio and held the same way.

Since writing the foregoing the Court of Ap-
peals has rendered a modified opinion on rehear-
ing (November 11, 1914) in the case of Southern
National Bank vs. Schimpeler. In this modified
opinion it is said: “So much of the original
opinion as holds that Section 2515 of the Ken-
tucky Statutes, in so far as it applies to negotiable
notes placed upon the footing of bills of exchange,
is no longer in force, is withdrawn. But the five-
vear limitation therein provided is applicable only
when the note has been actually negotiated before
maturity and thereby placed upon the footing of
a bill of exchange and is in the hands of a third
party. So [ong, however, as the instrument re-
meains in the hands of the original payee, and has
not been assigned or transferred to a third per-
son, it is not upon the footing of a bill of exchange,
and is controlled by our fifteen-year statute of
limitation as to the principals therein, and the
seven-year statute as to the sureties therein.”

We again most respectfully but earnestly in-
sist that the Court of Appeals is in error. With-
out reiteration we repeat it is our conception of
this law that a promissory note is, at its birth, if
payvable to order or bearer, negotiable; and by
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reason of that very fact it is placed upon the
footing of a bill of exchange.

Section 2515 of the Kentucky Statutes pro-
viding that actions must be brought within five
years after the cause of action acerued states.
“An action upon a bill of exchange, check,
draft or order or any indorsement thereon or
upon a promissory note placed upon the footing
of a bill of exchange.” It will be noticed that any
section upon a bill of exchange or any check or
draft or order or any indorsement thereof must
be brought within five yvears after the cause of
action acerued. It is not necessary with respect
to any of these instruments that they be nego-
tiated, that they come into the hands of any third
person. In the very first instance, it matters not
who may be the holder, the action must be
brought within five years. The reason for the
distinetion between this section and Section 2514,
which is the fifteen-year statute, is that checks,
bills of exchange and drafts possess when first
issued the element of negotiability and by their
negotiation defenses can be cut off. The statute
goes further and says that actions upon notes
placed upon the footing of bills of exchange shall
be barred within five years. This merely extends
the same law to notes. It is the fact that these
defenses can be cut off and not the fact that they
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are cut off that caused the Legislature to reduce
the time of limitation from fifteen to five years.

GENERAL NOTES.

Although it was held in Piner v. Clary, 17 B.
Mon. 645, that a certificate of deposit by reason
of its indorsement became a bill of exchange, yet
under this Act, we think, it would be a promis-
sory note. See Krebs v. Blatz, 134 Ky. 505, 121
S. W. 436, and authorities cited.

While a surety, on a promissory note, is liable
only as surety as against a payee with knowledge
of the fact that he is a surety, Weller v. Ralston,
89 S. W. 698, 28 K. L. R. 572, yet under this
Act he is only a maker and therefore not entitled
to presentment, demand or notice, Fritts v.
Kirchdorfer, 136 Ky. 643, 124 S. W, 882. Nor
can an indorser for accommodation be treated as
a surety. First Nat. Bank v. Bickel, 143 Ky.
754, 137 S. W. 790; Grayson County Bank v. El-
bert, 143 Ky. 750, 137 S. W. 792.

The note sued on in Mechanies & Farmers'’
Savings Bank v. Katterjohn, 137 Ky. 427, 125 S.
W. 1071, possessed all the requirements of nego-
tiability required by this Act. See on this point
Wettlaufer v. Baxter, 137 Ky. 362, 125 S. W.
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1071, where it was held that a note not payable to
order or to bearer was not negotiable.

On the question of limitation see Arnett v.
Howard, 156 Ky. 458, 161 S. W. 531, where it was
held that the assignor of a non-negotiable promis-
sory note was released unless the action was
brought in five years. But a note which is pay-
able to order and made negotiable by the statute
of the State, in which it was executed and pay-
able, is barred in five years (see Kentucky Stat-
utes, Section 2515), German Nat. Bank v. Zim-
mer, 141 Ky. 401, 132 S. W. 1023. Notwithstand-
ing all these decisions it was held in Southern
Nat. Bank v. Schimpler, 159 Ky. 372, 167 S. W.
148, that Section 2515 of Kentucky Statutes was
repealed by this Act and that a surety was not
released until seven years after the cause of ac-
tion accrued (Section 2551, Kentucky Statutes).

For annotations involving void notes and ped-
dler’s notes not properly indorsed, see note to
Section 57.

As to notes made payable to the order of the
maker, see Section 480 of the Kentucky Statutes
and the cases of Pace v. Welmending, 12 Bush
142, and Bramlett v. Caldwell, 105 Ky. 202, 48
S. W. 982, 20 K. L. R. 1123.

As to what is a complete note under this sec-
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tion, see Robertson v. Commercial Security Co.,
152 Ky. 336, 153 S. W. 450.

As to protest of negotiable promissory notes,
see notes to Sections 118, 154 and 155.

§ 185. What Is a Check?—"“A check is
a bill of exchange drawn on a bank (Sec.
190) payvable on demand. Except as herein
otherwise provided, the provisions of this Act
applicable to a bill of exchange payable on
demand apply to a check.”

In Shrieve v. Duckham, 1 Litt. 195 and
Humphries v. Bicknell, 2 Litt. 297, the Court of
Appeals gave the same definition of a check as
that given in the above section. Afterwards, as
will be shown in notes to the succeeding sections
of this article, the Court drew certain distine-
tions between bills of exchange and checks, which
no longer exist under this Aect.

Since a check is now a bill of exchange and
governed by the same rules, except as modified
by Sections 186, 187, 188 and 189, it follows that
a drawer of a check is released where the check
was presented, dishonored, and due notice not
given to him. See Section 89. This has changed
the law of this State to this extent. See Lester
v. Given, 8 Bush 357, where it was held that the
drawer of a check was “in some sort the prin-
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cipal debtor and he was not discharged by any
laches of the holder * * * in not giving him
notice of dishonor, unless he suffered some loss
or injury thereby and then only pro tanto.”

Where a forged draft was paid by a bank by
placing the proceeds to the credit of the holder
(who was a party to the forgery) and he in turn
paid a debt by a check on this deposit, and the
bank paid this by giving the creditor credit by
placing it to his credit and giving him a pass book
evidencing his deposit, it was held that his and
his assignee’s rights were not affected by the
original forgery, of which they knew nothing. J.
M. Robinson & Co. v. Bank of Pineville, 146 Ky.
538, 142 S, W. 1065. To this extent this would
be good law under this Act. But the holding in
that case that the check to a third party gave the
holder a right of action against the bank, is not
now the rule. See Section 189 and note.

While it is a general rule that a bank must
know the signatures of its depositors, and having
paid a forged check to a holder in due course
cannot recover back the money (Deposit Bank of
Georgetown v. Fayette Nat. Bank, 90 Ky. 10, 13
S. W. 339, 11 K. L. R. 803), yet where the paying
bank failed to have the holder identified and paid
the forged check upon a forged indorsement, and
thereafter the check was paid by the bank upon
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which it was drawn, it was held that the money
could be recovered by it from the paying bank,
because first, of the negligence of the paying bank
in not requiring identification and, second, because
the paying bank warranted the forged indorse-
ment. Farmers’ Nat. Bank v. Farmers’ & Trad-
ers’ Bank, 159 Ky. 141, 166 S. W. 986.

For cases on protest see notes to Sections 118,
153 and 154.

§ 186. When a Check Must Be Pre-
sented.—“A check must be presented for
payment within a reasonable time (Sec. 192)
after its issue, or the drawer will be dis-

charged from liability thereon to the extent
of the loss caused by the delay.”

The facts being admitted the question of when
a check should be presented is one of law to be
determined by the Court, and where the parties
and the bank on which the check is drawn are all
residents of the same town, the check need not be
presented for payment until the next secular day
in order to hold the drawer. Cawein v. Brow-
inski, 6 Bush 457.

But it will be noticed that this section refers
exclusively to the drawer. If the check is not
presented within a reasonable time the drawer is
discharged only to the extent of loss caused by the
delay. Lester v. Givens, 8 Bush 357; Smith v.



§186-7 LAW OF KENTUCKY 221

Jones, 2 Bush 103. But an entirely different ques-
tion arises when we come to the liability of in-
dorsers or the question of whether the holder is
one in due course. A check being a bill of ex-
change payable on demand (Section 185) and
governed by Section 71, must be presented within
a reasonable time after its last negotiation, in
order to hold the indorsers. If a paper payable
on demand is negotiated for an unreasonable
length of time after its issue, the holder is not
deemed a holder in due course (Section 53). So
it was held that where one acquired title to a
check two days after it was drawn, he took it
before it was overdue. Asbury v. Taube, 151 Ky.
142, 151 S. W. 372.

§ 187. Certification of Check Equivalent
to Acceptance.—‘‘Where a check is certified
by the bank on which it is drawn, the certi-
fication is equivalent to an acceptance (Seec.
g2y

This section is materially affected by Section
188.

The certification of a check makes the bank,
so certifying, an insurer of the check; and a bank
which has received such a certified check may
permit the one who deposits it to withdraw the
proceeds after it has received notice of its protest
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and dishonor, and still be a holder for value. First
Nat. Bank v. Bank of Ravenswood, 141 Ky. 671,
133 8. W. b&l,

§ 188. Certification Procured by Holder.
—"“Where the holder of a check procures it
to be accepted or certified, the drawer and all
indorzers are discharged from liability there-
on.”

The reader will notice that in order to relieve
the drawer and indorsers under this section, the
certification must be procured by the holder. The
reason for this is that the holder could have re-
ceived the money at the time he had the check
certified, and if he would rather use the check
certified than receive the money, he should bear
the loss if any. A certification of a check amounts
to the same thing as a withdrawal of the money
and a new deposit to the credit of the holder of
the check.

§ 189, Check Does Not Operate As An
Assignment of Fund.—‘““A check of itself does
not operate as an assignment of any part of
the funds to the credit of the drawer with
the bank, and the bank is not liable to the
holder, unless and until it accepts or certifies
(Sec. 187) the check.”

This is again a violent change in the law of
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this State. Before this statute was enacted the
drawing and delivery of a check operated, with-
out acceptance by the bank, as an assignment of
the depositor’s funds in the hands of the bank.
Commonwealth v. Kentucky Distilleries & Ware-
house Co., 132 Ky. 521, 116 S. W. 766 and cases
cited. So also formerly the holder of the check
could sue the bank directly. Columbia Finance
& Trust Co. v. First Nat. Bank, 116 Ky. 364, 76
S. W. 156, 25 K. L. R. 561 and cases cited. But
now the check does not operate as an assign-
ment of the fund nor does the bank become liable
to the holder until it accepts or certifies the check.

But even though the Court of Appeals per-
sistently held to the doctrine that a check was an
assignment of the fund and gave the holder a right
of action against the bank, it departed from the
inevitable result of the rule by holding that the
death of the drawer and notice of that fact to
the bank operated as a revocation of the check,
Wieland v. State Nat. Bank, 112 Ky. 310, 65 S.
W. 617, 66 S. W. 26, 23 K. L. R. 1517; Throg-
morton v. Grigsby, 124 Ky. 572, 99 S. W. 650,
30 K. L. R. 66. Since now a check is not an as-
signment of any fund and since the bank incurs
no liability to the holder until it accepts or certi-
fies the check, it would seem that, subject to the
rights of the holder or any indorser, anything
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which would revoke a bill of exchange would re-
voke a check.

In Boswell v. Citizens’ Saving Bank, 123 Ky.
485, 96 S. W, 797, 29 K. L. R. 988, the Court of
Appeals was called upon to decide two ques-
tions, “(1) Whether a check drawn upon a deposit
in a bank before an attachment or garnishment
served upon the bank, takes precedence of the at-
tachment, although the check may not be pre-
sented till after the service of the attachment.
(2) Whether a certified check places the deposit
beyond garnishment process, although it may not
have gone into the hands of another holder for
value in the due course of business.” The Court
refers to the old law and to this Aect which was
passed after these events had happened, and pass-
ing by the first question, held that no check,
whether certified or not, was superior to the at-
tachment unless it was in the hands of a holder
in due course.

But while the holder cannot now recover from
the bank on the check, vet where the money is
deposited with the bank with the understanding
that it is to be used in the payment of a particular
debt, the creditor can sue the bank and the check
will be evidential of the agreement. With this
qualification the case of First Nat. Bank v.
Barger, 115 S. W. 726, would still hold good.
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TITLE IV.—ARTICLE L
GENERAL PROVISIONS.

Section 190. Definitions.
191. Who primarily or secondarily liable.
192. Reasonable time?
193. Sunday or holiday.

194. What instruments affected by this
Act.

195. Inconsistent laws repealed.

§ 190. Definitions.—"“In this Act, unless
the context otherwise requires:

‘“‘Acceptance’ means an acceptance com-
pleted by delivery or notification.

“‘Action’ includes counterclaim and set-
off.

““‘Bank’ includes any person or associa-
tion of persons carrying on the business of
banking, whether incorporated or not.

‘“ ‘Bearer’ means the person in possession
of a bill or note which is payable to bearer.

“‘Bill’ means bill of exchange, and ‘note’
means negotiable promissory note.

“‘Delivery’ means transfer of possession,
actual or constructive, from one person to
another.
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“ ‘Holder’ means the payee or indorsee of
a bill or note, who is in possession of it, or
the bearer thereof.

“‘Indorsement’ means an indorsement
completed by delivery.

“ ‘Instrument’ means negotiable instru-
ment.

“Tssue’ means the first delivery of the
inztrument, complete in form, to a person
who takes it as a holder.

“‘Person’ includes a body of persons,
whether incorporated or not.

“*Value’ means valuable consideration.

“ “Written’ includes printed, and ‘writing’
includes print.”

As to holder, see note to Section 49.

§ 191. Who Primarily or Secondarily
Liable.—“The persons ‘primarily’ liable on
an instrument is the person who, by the terms
of the instrument, is absolutely required to
pay the same. All other parties are ‘sec-
ondarily’ liable.”

§ 192. Reasonable Time.—“In determin-
ing what is a ‘reasonable time’ or an ‘un-
reasonable time’ regard is to be had to the
nature of the instrument, the usage of trade
or business (if any) with respect to such in-
struments, and the facts of the particular
case.”
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§ 193. Sunday or Holiday.— " “Where the
day or the last day, for doing an act herein
required or permitted to be done falls on
Sunday or on a holiday, the act may be done
on the next succeeding secular or business
day.”

As to what are holidays see note to Section 85.

§ 194. What Instruments Affected by
This Act.—“The provisions of this Act do
not apply to negotiable instruments made and
delivered prior to the passage hereof.”

This Act was approved by the Governor on
March 25, 1904. There was no emergency clause,
and therefore became a law ninety days after the
adjournment of the Legislature, or on June 13,
1904. Therefore, it could not affect a note
executed on April 21, 1903. Dotson v. Owsley,
141 Ky. 452, 132 S. W. 1037.

§ 195. Inconsistent Laws Repealed.—
“All laws inconsistent with this Aect are

hereby repealed.”

The Court of Appeals has held that this Act
repealed Section 483 of the Kentucky Stat-
utes. See note to Section 184. But it has
also held that this Act has not repealed previous
statutes which declared certain character of con-
tracts void. See note to Section 57.



228 TABLE OF CASES

TABLE OF CASES

(References are to sections.)

Sections.

Alexander v. Hazelrigg. .o oo iiiiiiinnanrens 1, 57
Alexander v. Springfield BanKk........covvrrrrrunns 25, 456
American Nat. Bank v. Madison................covu.. 57
American Nat. Bank v. Minor...........c.vvvvunen. 25, 52
Anderson v. Anderson .........ciiiiiiiiiiieainanan, 62
Armstrong v. American Exchange Bank............... 52
Armstrong v. Nat. Bank of Boyertown................. 37
Arnett v. HOWATA .. onvir it i e e vt e rennnnnnns 184
Arnett v. Pinson.........ci0vivinannnnans TR 46, 57, 59
Arnett v. First Nat. Bank.............vvvvennn 52, 58, 120
Asbury v. Taube .........ciiiiniiiinnnnn. 53, b5, b6, 59
Atkinson v. SKidmore .....cuo. i nsoneneen, 110, 111, 186
Austin v. First Nat. Bank ..., ciiiiavnnisiness 52, b8, 120
Balley % Wonls wuue meemns s b s s & psd 62, 68
Bank of Commerce v. Haldeman...,............. 124, 125
of Commerce v. McClure ......... ..., 125

of Commonwealth v. CUITY .......vviuinnnnn 14

of Frankfort v. Markley ........... oo it 103

of Galliopolis v. Trimble ...................... 32

of Kentucky v. Brooking ............... 96, 129, 184

of Kentucky v. Eades......ccoiiiniininsnnnnns 103

of Kentucky v. Flovd............cciovu.... 119, 120

of Kentucky ¥ Gary ovuiion s e e s dimiiss 14, 154

of Kentucky v. Pursley ............ R 153, 154

of Kentucky v. Sanders.........ccvvervennnnns 3, 20

of Limestonz v Penick ............c000ou.... 14, 125

of Taylorsville v. Hardesty........covvvvunnne . 120

of Tennessee v. Smith.............c..... 48, 109, 121

of United States v. Leathers............... 109, 118
Barbaroux v. WAEIS .......iverivernsuraannnns 75, 79, 114
Barnett v. RIDggold. ... cciiiiveivsvressionvisasaia 37, 88
Barrett v. Fort Nat. Bank.........cuviiiiiiiininnnnns 35

Battertons v. Porter.................. T e 129, 184



TABLE OF CASES 229

Sections.
BAXEET ¥ GUAVEE v vamsis mesm b i s e s H e 79
Beattyville Bank v. Roberts.............coiirnnn. 24, 56
Bell viMorehead v s s sreaisa 48, 121
Bell v PIIIBIL o oovmmme oo wum s e v i e wers e aras ea s 119
Berry v. Southern Bank of Kentucky.............. 81, 113
Biesenthal v. Willlams. . ...... oot iiiemininennnnses 3, 126
BT EOD A O e e o e S A 1
Blakey v. JOIDSON. ..o vviviriiivsosmnnsssnsos 14, 124, 125
Bledsoe v. Fisher ............... A i 32
Bondurant v. Everett..........vvivrrrnrrncnnnns 103, 108
Boston Steel & Iron Co. v. Stener..........cocveinnnn 52
Boswell v. Citizens’ Savings Bank................. 25, 189
Bothwell v. COrmm . ....cociiiiivinsnniranesanaans 56, b7
Bowman v. Wright. ... ooiiinvinirenrsennrnscansn 119, 121
Bradford v. ROSB....vuivrrernrnsnrrrnsrssnsnranss 35, 121
Bradley v. Masom, c.:.iy i i semiisisiivesinsine 17
Bramblett v. Caldwell............cciiiiinnnanns TR 184
Brannin v. Henderson. .........vovtivnevscanssnsnnens 141
Bronston v. Lakes.......ciiiiiiiniiiernasssaccnnnnns 24
Brown v. Crofton . .iiviveicievviviin i i v 89, 115
Bryant v. Merchants’ Bank.........coeiiiniiinnnnnaas 110
Buckner v. Sa¥Fre .....cvivevrerresnnasassnsrassns 127, 130
Burbank v, POBeY: oo it bdwiom s e s siiie i 20
Burgess v. Deposit Bank.........cciiiiiiinienienannes 120
Byrne v. Schwing .............. g N R S 62, 79
CaldwWell 7. FBFADE . v verpnermrms srssn s sy 36, 42, 87
Callahan v. Bank of Kentueky.........covvnt. 66, 101, 119
Callahan v. First nat. Bank........cioiiiiivanncrnnans 119
Callahan v. Louisville Dry Goods Co.......... 3b, 49, 51 59
Campbell v. Fourth Nat. Bank.................. 25, 52, b9
Campbell County Bank v. Schmidt..................... 57
Caphiort v TIAA o i e e s e i 20
Carlisle v, Chambers «.uesamanisos s nssnness st s 46
Carlisle v. DUDIee ....cvvvverrrerssrnrnssnssnsss BT 3
Caruth v. ThomMDSOM. ccvviee ittt nssnnsnssanssanin 16, 35

Carsey v. Swan.........c.cevuen- T s o



230 TABLE OF CASES

Sections.
Carson v. LUcas .......ccevuvannan R R R SR 20
CAPEEP V. MIEERBIL. . i oo s s beswsm i o 18
Cason v. Grant Co. Bank...........cc0iueuen. 14, 124, 125
Cawein v. Browlnski ... oo iiiiiiniiiiininnansn 71, 186
Chadwell v. Chadwell .......coovuivvinueinsinrssnnsns 1
Chemical National Bank v. Wagner................... 56
Chenowith v. Chamberlin ............... 118, 129, 152, 154
Childers. v. BIITEE ..ccvvimnmnivivemes ewm i e 56, 58
Choteau, etc. Co. v. Smith............... 25, 51, 52, 56, 57
Citizens’ Bank v. Bank of Waddy............c.c.-.. 18, 25
Citizens” Bank v. Crittenden Record................... 57
Citizens’ Savings Bank v. Haves. . ...ovivrinrinnrnnen. 99
Clarkow, Farmer: . i o iy dmmsyeyes 56
Clark: v Behwing:coovsvmsimams s iy eiys 48, 121
2 B ol B ) P e 52
Clarke v. Castleman .........c.coeeevirerranannens 79, 114
Cline ¥ TempletoD .o sebas i siirss it ms i v 58
Collinsg v MErTell . s ovi wisv e aademine s de e S e vies i 57
Columbia F. & T. Co. v. First Nat. Bank.............. 189
Commercial Nat. Bank v. First Nat. Bank............ 36, 37
Com. v. Kentucky Distilleries & Whse. Co........... 189
CO5E5 V. BIPBITT s i im0 s w5511 s 65
Cope v, DEBIEL . ..o iins idis edo i o s b ahn e bgen e o sk a4 35
Corrydon Dep. Bank v. McClure. . ... ... .o, 120
COL ROV AT o on0m oo s o i S R o e 124
Coyle ¥ Savteywhibte (i o s e sia s e 1
Crossthwait Vo NISOHET v i o ds s s s s i 5o
Crutcher v. Bank of Kentucky. ... iiiiirinennnnn 121
Curle ¥. BeeBIS ..ot ittt ieinnnnns e 3
Davenport v. Green River, ete.......ccoiiivvivinrrnnnnn 119
David v. Merchants Nat. Bank....................... 59
Davis v. Boone County Deposit Bank................ . 06
Bavis W OVaTKSOI coowoweemamm e e s s s e s 25
Denton v. Lytle ...t eennr e 68, 121
Depew V. BUFK . viiervirereananssaivecasssossnsonss 60
Deposit Bank v. Fayette Nat. Bank............... 62, 185

Diamond Distillery Co. v. Gott............. 14, 25, 124, 125



TABLE OF CASES 231

Sections.
Dodge v. Bank of Kentucky.................. 68, 100, 118
DOtEon. ¥, OWEIEY o vumowse vesmi e s s s s e s i 194
Duker V. Franz ... .cout i it e ir e iieanannn 124, 125
Duncan v. Louisville ....... . ciiiiiiiiiiniiiiaiigias 3, 56
Eades v. Muhlenberg, ete. Bank................... 42, 120
Early v. MeCart .. ... in i iie i einnannns 3, 4, 24, 57
Edelen v. White. ...ttt ittt ceenemannnnns 61, G8
Elbert v, MeClelland oo i s v sdes evi’s 24
Eldredige %, DUMCATL. «ocn i s o ws s veas e s saens e iison 29, 121
Elk Valley Coal Co. v. Third Nat. Bank............ 42, 120
Ellisg-¥ BlackerhV,; copouis o povinas g vasiayaayas 119
Farmers’ Bank v. Ewing ....coiiiiiiiiiiiiiiiiannaan. 110
Farmers' & Merchants' Bank v. Turner........... 129, 184
Farmers' Nat. Bank v. Farmers’ Bank...... 23, 62, 66, 184
Pares w00l oo s s s e v e e 18
Fidelity Trnst Co. ¥, RYAh . cviviiivniicacsaivoiss s 2
First Nat. BDank v. Bank of Havenswood........... 25, 187
First Nat, Bank v. Barger ........c..0ciiivnrncnnenn- 189
First Nat. Bank v. Bickel
CLES BV v masam 29, 31, 38, 63, 68, 80, 89, 115, 184
First Nat. Bank v. Bickel (154 Ky.)..29, 31, 56, 63, 89, 115
First Nat. Bank v.Doherty .......ooiiiiiiinnnnnnn. 25, 31
First Nat. Bank v. Payne ........cccievininiverinnnns 37
First State Bank v. Farmers’ Bank .................... 18
Fletcher v. Bank of Kentucky .......... .. iiutnsns 125
Foster . Metealf ... ovivesimm s vee i e 9, 30, 49
Francis v, Gant ... ..t iirnririinre ittt ronnontansans 184
Fritte-wn KIrghdorFer: i i e s e inds sa s i 154
Gaar v. Louisville Banking Co................ 2, 35, 126
Gahren, Dodge, ete., v. Parkersburg Bank ...52, b5, 56, 184
(GAazzam V. ATMStIoNE ...ttt it e eaenins e 29, 161, 171
German Nat. Bank v. Zimmer ............ .. ... 118, 184
Gilfertv, Wesl o riv s s v e e s e T 1
GIREE Vi PUIBIY s o et i s w6 e e 6

Goddin v. Shipley ..uuiii ittt ittt et ranan 46



232 TABLE OF CASES

Sections.
Goolrick v. Wallace .................. P o b S S 38
Gray Tie & Lumber Co. v. Farmers’ Bank . .31, 49, 129, 130
Grayvson County Bank v. Elbert ....29, 63, 89, 95, 115, 184

Hackett v, First Nat. Bank . .......coiiuiriininnn. 124, 125
Hall v. Bank of Commeonwealth ....................... 125
HaH Ve SIUTEN i i s s s e o 6 v mes s 124
Ham v. MerTitt . ...ttt ittt i nistnnnnsennsnsnnn 56
Harbour, Pitt Shoe Co. v. Dixon ..........ovieiinennnnn 153
Hargis v. Louisville Trust Co. .........ccnvvennns 3, 56, 59
Harmon v. WilSon .. ....vieit i innnnansannnnns 118,129
Harrizson v Ford oiooieissdiamyesms st a2, 55, 59, 125
Hays v. Citizens” Savings Bank .............. B9, 99, 152
Herrman v. GregOoTY ..o in it irtenansnsnsansss 14, 25, 52
Hickman v, Ryal o, S sdisniasa 93,.103,.104
Higegins v. MOITISOD .ovuvvuirvivssawnns 68, 89, 96, 100, 120
Hinkle v. Dodge ... .. in ettt innrearennrnns 1
Hill v Fleminm: oo vssmis e R e 56
Hixon voRERd s e e S R R e S 121
Holzbog v. BaklowW . ..o innrnssnnnnrennnsosennns 57
Moy Harmed o i s i s i i e i 23
Hord v, MIIAD .ccovesmsamoiemes il adedieda s e G
HosKins v. ATINSITONE ... vn it in e ier i nnnnneranns 48
Hoyland v. Bank .oiosviisirdiiensiindss 9, 63, 70, 89
Huffaker v. Bank of Monticello ................... T4, 153
Humphries v. Bicknell ........cc0uinrnnrnnnens 79, 114, 185
Hyatt v. Bank of Kentucky ....cccviivinrcnnnncornnnerss 46
Hykes v Crawlord «ooesseiaimsmu i s s i siieas 18
Jett v. Standifer ......c..0veiiiiaiien. 1, 23, 25, 52, 56, 57
TFONREON ViiNVTASOTY: v v vuw s miss 5w s msn i ¥ v e s 60
Johnson v. Offutt ... ... i it e e 181
P Fldat a fu 1 S e 0 | o 4 o e o e e O e e e e 1
JORNEON V. Welb¥ e snvmaiea s s v e e e 5siss yees 65
Jones v. Bank . ...ii it i e e 60
Jones v, Shelbyville F. & L. Ins. CO. ......oviviiinnnnnn 14

Kellogs v, PURR ooy sidivemai s v s smmvi s 63



TABLE OF CASES 233

Sections.
KBl ¥ B o ocmmmimm oo v sm s i s iy o 56
Kentucky Title, ete. Co. v. Langan ........coeveunsun 63, 64
Kentucky Trust Co. v. Third Nat. Bank ............... 2
Kenyon Realty Co. v. National Deposit Bank............ 56
Himbrough v LaIie e i S s R R b7
Kimbrough v. Lexington, ete,, Bank.................... 125
Kracht v. Obst. ... . ittt ittt it tnnnan 63
Krebbs v. Blatz..........oocvuivunnn. SRS 184
Landrum v. Trowbridge. .. . ... ... . i, 89, 102, 109
Lawrence v. Ralston. .......c.iiniiiinnnnnnas 108, 112, 113
Lawson v. First Nat. Bank............cc. i, 57
Ledford v Bmithio i caiiiaaia s danaiiesisainin 6
Lee v. Alexander. .. .o vuevenironveannrasrssossnns 124, 125
TG N BTGB oo nm o oot b 5o i s T S o 25
Legrand v. Baker. .. i iieaiiiesinaiaanosaisanssssss 88
Eotter 7 GHYAD cuowvvaws vimsiimis e 52, 58, 185, 186
h o RO S g ¢ RS 20
Lewis v. Hellon. ... ..ot iiiiiiiiienncnansnessnnans 70
Tiewis ¥ WHIHBMS oo ciisuiiissim e basa s aouiy 68
TSR N TROBETR oo s o s e i AT B S 124, 125
Lloyd's Bank v. COOK....coivr v irernnransannsnannnns 52
Lochnane v. Emmerson ........cccciiiinininncnsnnnns 124
Logan Co. Nat. Bank v. Barclay..........cviuvenunn, 119
Long v. Bank of Cynthiana........................ 48, 119
Lyddane v. Owensboro Banking Co. ......... 91, 52, 118
Lyons Lumber Co. v. Stewart. .. .......cooiiieiiannennn. 63
MackIn v, Orateher. cvivver o ws s onims v s i eses se s 18
Maples v. Traders’ Deposit Bank...v ... .. o iiiunn.. 109
M A TAlE v TV e e R s e T 184
Marion Nat. Bank v. Phillips .......ccovviiiinnn. ... 70
MarKkley v. WILhers . i couacnomemenins oo e s s saeess e 65
Maupin v. CompPtom, .. vvn vt i et s enanssnnsnneransnnns 65
Maxwell v, GOOdIUML. . .ovvvvevnieersirsoroannassnansay 125
BLAY Vo TAMBHOM TN G iy niwiiem v wims e o i 5 g s e 1

May V. QUIIDDY . ..o vr s i e s s ssnsnnnsnnnnaansannsnnns 25



234 TABLE OF CASES

Sections.
McAfee V. MerCer. .. it ittt ee cesvaaiaaananaann 57
McBean v, MOrTIS0N: i ivdvaaiivsisnyesssgmsms 20
McCandless v. Hadden.......coiiiinriiieinenanennens 62
McCarty v. Louisville Banking Co................ 3, 56, 59
MeClain v, WalerS, vt r et st e s nnranssrnssnsnsnannsnin 108
McClane v Fiteh:. oo svaimv i 73, 104, 154
MeCormack v, Clarksol. . oc oo iininnanavinsnainias 1, 184
McFadden v. Finnell. .. ..oe et neerensensineronaeenna .. .184
McGowan v. Bank of Kentueky. ... ieinnnnnn 105
Melcensey V. EAWATHR wos e v s s 8y srsisiss o 2 20
Measles v MoOTtOm. . .ot ittt ettt ittt et tennnennn 1
Mechanics & Farmers' Bank v. Katter-

1 e N e 29, 63, 89, 109,115, 184
Menzies v. Farmers' BanKk. ... .oiiiiiiicininnnnianns 104
Mershon v. Withers...... I - S, - SE 3
Miller . Cavanaugh e e s i e eisie. 17
MIer ¥ THENEBON v e avs s s 5o o s e e e 6 e s 121
Mitehell v. Reed. ..ot e e e st e e neaanns 56, 124, 125
Mitcherson 7 GRays sl v s ssaamnEyn 104
Moffert v HamploB . ooom s o a5 20
Monareh Co. v. Farmers’ Bank......... 22, 65, 103, 108, 118
Morehead v. Citizens’ Deposit Bank................ 57, 120

Aoreland v. Citizens® Savings Bank, 97 Kv., 211....108, 154
Moreland v, Citizens’ Savings Bank, 24 K. L. R.

1354 71 8. W. D20, - v v e vncrmrsmencsenesssse 85, 101, 118
Motz an. Vo Banl s e e e s T R N e s 113
MorEan: ¥, POPRIRE e s e i s S0 e e 87
S 0) o =15 o B 1 X = R 1
MOrrDRe:: SUATRe o S G e i s S s s sed 88
KLY ¥ Bdelan . oo commme e i vid v we i 55, 59
Mulholland v. Samuels. . ... iererenennorrrsnns 91, 118
Murphy v. Citizens’ Savings’ Bank............covvuon.. 39
Murray ¥. Measles. o voivaiicivaisimiem i i dv e 6
National Exchange Bank v. Wilgus................... 18
Woal & Lo ¥ Tavlor. vuisiayvvi e se o vdivie v v 96, 103, 118
NeslhamE 1 PABG i i i i ey s e, e 35, 63

Newell v. First Nat. Bank. .. ..o et iinnnnnaes 124, 125



TABLE OF CASES 235

Sections,
Nichols v. Davis. ...ttt ittt aenanaas 3, 4
Nicholson v. Nat. Bank of New Castle................ 56
OIEGtE: v e s S S SR S S e 20
Owensboro Savings Bank v. Haynes.......... 63, 82, 110
Pace v. Welmending. ........oovivnvnnn s 70, 114, 184
PEHEIEAE TNVHIEE | oo i im0 CHR s s R A s i 20
Patton v Shanklin..: oosoasvisisisaminmirrdiangs 14
Payne v. Levy........... R R R R S e 57
Pearson v. DUcCKhAm. ...ccvvvvieivnrinsencsnsssarsanss 103
Pennebaker v. Ball, etC.....coii it iinctnnennnns 119
PRELY W PRIDY v ey S s i i s s I s 88
PRITHDE . BRI i s i imoa s 0 e b s 90 s AR 125
PHoher v, BanKH. ... couiveconssonensonssssssssssses 57, 61
Piner v. Clary.............. 1, 17, 46, 71, 118, 129,152, 184
Prather v. WelsBIgZer. i v vovviimiiiicasinivsosssaas 16, 56
Pryse v. Peoples’ B. & S. Association.................. 2
Pulliam-w. Withers. v . oo sl sssymissmyavemm 125
Bursiful v Bank ..o e e e e e v ¢ 120
Ragal: Y. CReDANIL: v evvevmsim sremmmime s e v s e ies 1
Ralston v. Bullitt........0iiiiiiininii i innnns .. 109
Ramsey v. Utica Deposit Bank.........ccoevenun.., 124
Ray v. Bank of Kentuck . ........covviivninnnn 62, 79, 109
Read v. Marsh.......oivniiiiviinrennnen e eeaar e 135
Read v. Bank of Kentucky..........ccvvu... 118, 152, 154
Renfrow v. ComQor:. .. i isiesvessssi s esein 56
Rice v. Hogan......... R T 59, 70, 121, 126
Riggin v. Crain...... oot iiiiiiiiiisniiinnnnns e 1
Riling v. ThOMDPROD. ... ccuiuiviyiineiasiansinisnnsis 2
Risk 'v. Bridgeford . coocmvimsmivominasnmes wame sy s 80
Robertson v. Commercial Sec. Co..... 2, 52, 56, 124, 125, 184
Robinson: v, Bank: . ioiseesina s i evsiyaysmiasd 184
Rogers V. POSEON. o vovsiiad e v siee S vi 14, 142
Rucket’ ¥, THOWEP. cuoievnime e s amms ss ooe ae e i 124

Rudd v. Deposit BanK. ......co it inernrerenre e 96



236 TABLE OF CASES

Sections.
Rumley Co. v. Wileher. ......ccovvicvnrensn e e 125
Seott v DoReghY i v isié sedivieiiidva v s wssd s 121
Schuff v. German S, V. & Trust Co.............c00unn 120
Sebree Deposit Bank v. Moreland......... 89, 90, 104, 109
Semple v. MOTTIBOI, i e viuvnsnsvivrevhmiinines i 22
SHIDD V. DMBEEETE .o v i oamem s s i o aieine we s 125
Short v, Trabue. .. ..ottt iiiereeienriasaanns 46
Shrieve v. Duckham.............coivivnn.nn 95, 103, 185
Shuster ¥, JONes v sl i v S s das 25
Singleton v. MCQUeIY .. ..ovivivvisivrnrsnssnsrarsasss 125
Slack v. Longshaw. .. ..ottt craertensnnns 94
Smallwoods v. Woods ......ccoeiiiiiiiiiiiieerransoas 184
SMITH W BREOD www wrmim vm s s iom s e s b e i e s 121
Smith v. Dillon.........c.ciiiiiiiiiiinnirecsrinaians 1
Smith . JoReB: sty vanins b o e 186
Smith v. Lockridge......ocvvsvivivsvuves 14, 63, 110, 125
Smith v. Roach. ... ..t ii ittt i iacnaeaneans 155
Southern Ins. Co. v. Milligan. ...........cciiivennnans.s 57
Southern Nat, Bank v. Schimpler............. 118, 152, 184
Southern Warehouse Co. v. Mechanics’ Trust Co....... 2
Staples v. Bedford L. & D. Bank.......... ... 1
Star Mills v. Bailey.....cvivvvriininrans. R i .. 18
Stanley V. Davis. ... ..ttt 14, 125
Steger V. JACKBOM . coivivrivinesnssnvmaionetonsisronns 25
SteVens Vo lGTOEE . vvav e v it o slra v ali i s s v v we 118, 184
Stivers v. Prentice. ......... i 72, 90, 104, 108
Stout v Clomd oy sy irssivass 6, 125
Strader v. Bachelor. ........coiiiiiiiiiiniennann s 3, 4, 70
Swope v. Boone County Deposit Bank............... 110
Taylor v. Bank of Illinois. ........... 79, 105, 114, 118, 129
TAVIOL ¥ CTaIE. oo s s i e e mih e i @ gty 10 14
Terry ¥v. HazelWood. oo cveveviennsinsanaserveisns 124, 125
TOVES W NOUMNE oo simei o oo o e B w8 0 126
Theobold v. Hare. ... covivinennrrnnnnensinns S, . 52

Thomasson v. Townsend..........civiivennnannasnsans 2



TABLE OF CASES 237

Sections.
Thompaon ¥, POSTON. . :qvevenemnmisein s e seiess s 25, 56
Throgmorton v. Grigsbhy...cveeeeir i rteinnesnnennns 189
Todd v. Bank of KentucKy ... ...coviuniiiinnnnnccransns 118
Todd v. Edwards. .......covvvvvvvennn. 89, 92, 96, 103, 142
T A . TRENT i w0 o 118
Tracksw Bolerbs i i i s n b i e S5 B mpeiem Wb 2 20
Tranter ¥, HIDbard . oo cvsvims sasiyiivd vibay § vy o s sadiéty 125
Trimble v. City Nat. BanK.... ... iivivnnsarnnananes 62
Triplett v. Hunt...........c.ciiininnn.. v e 93, 107
Tugele:w: AdAIS: oo iiaii dvesi i dveasneeiisies 48, 121
Turner v. Browder......ooevininrrniennnnns AR 29, 62
Tyler v. First Nat. Bank........coiiiiiianan.. 42, 124, 125
Union Bank v. MEBTT. s iieavess e i wesneis 89, 102
Union Central L. F. Co. v. Johnson...........co0vueua. 1
Union Nat. Bank v. Browh. .....c.ooireieninunnccenn 57, 66
Vanoe Vo WREL « v ves e e e o i e 4 e aie/seie s e 71, 135
Vander Ploeg v. Van ZunK.....ccvevinuereriarransnanns 52
Vanover v. Murphy.......oovvvviinrinnnns Cereasaaaan 1
WHIKET Wi HIATTIS e iovis somimsie wsie e o isb sasn a0 il nise ains 25
Ware v. McCOormack. .. .ovvirriennnnnnnnassnnsarssnns 65
Warford v. Temple. ... civieesiiiisondvnnsivinerseiss 20
Weiand v. State Nat. Bank.......coovviiiiviiiianannas 189
Weinstock v. Bellwood.......ooiviiiiennnrinnnennsnans 127
Waeller v, Balstoll. e iisowsesia e ahieiivess i e s 184
Wettlaufer v, Baxter............ 1, 8, 9, 30, 34, 46, 52, 184
Wheeler v. Preston. ....ouee et neeennsessnonssnnnsns 119
White v. Shepherd. .. ... ... .o ieriarearrrenrnanns 17, 125
Whitesides v, Northern Bank...........covivinineenn. 125
Whitney v. Sudduth............... PP - ORI 20
Whiting v. Walker, . ..ivriciarsvvsnisrassnyeraaenai 118
TWhittont V. SWODE. . ccocrrorncivssssasssssssanssnncaa i7
Wilcoxen v, MOTSe. . v v veseinranastsssssonrnnnnnsnssnnns 65

Willlams: ¥ OBEL i aiie s badsnrivanaes i rasadyy 63



238 TABLE OF CASES

Sections
Williams v.

PPaintsville
Nat. Bank...63, 66, 68, 70, 89, 90, 100, 107, 120, 152, 184

Wilkins v. Tsher. iooaasdssavisny s 25, 52, 56, 57, 59
Witherspoon v. Musselman..........ovvveensanannssns 2
Woolfolk v. Bank of America........... 14,17, 52, 56, 124
Young v. Benmetl.. ... ..o rniinnnrrneannas 89, 118, 129
Young v. Exchange Dank..17, 29, 63, 66, 89, 109, 113, 115
NonngE V.o HAFTIS i omonm e v e sis s i o s i v s 30

Yowell v. Dodd. ....ooor it et et 20



INDEX 239

INDEX

(References are to sections.)

Section
ACCEPTANCE—

Acceptance defined ........ ... . ... 132, 190

Acceptance by refusal to return or by destruction
DT DATL i v s, e B e 137
Acceptance; holder's rights. . ... ... oo, 133
Acceptance of incomplete bill.. ... ...t 138
Acceptance of hills in sets...... ... ciiiiiivinnn 181
Acceptance; qualified, general.................... 139

Acceptance on separate paper; to whom available. 134
Date; the written date of acceptance is presumed

to be the true date. . ....... ... i iiiiininnnnnnas 11
General acCeDlANCE ..ot it teenesannnnn 139, 140
Promise to accept; to whom available............ 135
Qualified acceptance ...... .. cocrarraraansrrins 141
Right of parties as to qualified acceptance....... 142
Time of acceptance .........icieiisiisansannans 136

ACCEPTANCE FOR HONOR—
Dishonor by acceptor for honor; protest......... 170
Engagement of acceptor for honor............... 165
Excuse for delay in presentment to acceptor for

I O T o o o A A S M i 169
General acceptance for honor deemed for the honor

Oithe dPaWeT s i e iR e 163
Maturity of bill payable after sight accepted for

153 45 ) DU 166
Presentment for payment to acceptor for honor.... 168
Requisites of acceptance for honor............... 162
To whom acceptor for honor is liable............. 164
When a bill may be accepted for honor............ 161
When bill accepted for honor must be protested... 167

ACCEPTOR—
Liability and engagements of an acceptor.......... 62
ACCOMMODATION—

Liability of an accommodation party............. 29
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Section
ACTION—
DEABILION: . oiammmms wmeime i s S s s e e 190
AGENT—
Authorityof agent tosign .......ccoevvvieniirnnns 19
Liability of person signing as agent............... 20
Liability of agent negotiating instrument without
INAOTSETNETE oottt s i s e tee s eneeanrsanennen 69
When agent may give notice of dishonor......... 91, 94
ALTERATION—
Material alteration; effect of........covvrvnnuns 124
Material alteration; definition.................... 125
AMBIGUOUS INSTRUMENT—
How constried . iiciiamidanasivss suifivi eayis 17
ANTECEDENT DEBT—
Antecedent debt is a valuable consideration....... 25
ANTEDATED—
Effect of antedating an instrument................ 12
ASSIGNMENT—

Bill does not operate as an assignment of funds.... 127

Check does not operate as an assignment of funds.. 189
ASSIGNOR—

See qualified indorsement .......... ... .. ., a8
ASSUMED NAME—

Liability of one who signs under an assumed name. 18

ATTORNEY’'S FEE—
A charge of an attorney’s fee in the instrument

does not affect negotiability................... 2
AUTHORITY—
Authority to complete instruments................ 14
Authority to deliver ......civviiiimiirinrisnnenns 16
BANK—
| B3 1113 AL 3 B e e 190
Indorsement by cashier or other fiscal officer..... 42

Instrument payable at bank equivalent to order on
bAnK 10 DAY .« ittt it e 87
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Section
BEARER—
DeBniton o vrms vrr i s S e R R e e 190
Negotiable instrument may be payable to bearer.. 1
When payable to bearer...........ccoieennneiinn. 9
Liability of indorser of instrument payable to
BB T O i oo o A s S 40
BILL—
DeBmition: ipes e Vs s ases il sy i 190
BILL OF EXCHANGE—
Bill addressed to two or more drawees............ 128
Bill not an assignment of fund; liability of drawee. 127
Check is a bill of exchange............c.ciieiuenn 185
TS50 4 ch [ 10 R S OO 126
Inland and foreign bills ........ .. i 129
Referee in case of need. . ........ ... . civiinnnnnn 131
When ambiguous instrument constirued as a bill... 17

When bill may be treated as a promissory note... 130
BILLS IN A SET—

Acceptance of hills in sSet8 .. ...ovvviiniininnnas 181

Rills in a set constitute one bill................... 178

Liability of indorsers of two or more parts........ 180

Payment of bills in sets .......cccviiiiiirinnnnnns 182

Right of holder where different parts are negotiated 179

When payment of one part discharges whole...... 183
BLANKS— .

When blanks may be filled...........cc0iieriennn 14
BROKER—

Liability of broker negotiating instrument with-

out indorsement .......c.ciiiiiniiranaaaaaas 69

BURDEN OF PROOF—

Unintentional cancellation; burden of proof...... 123

When burden of proof is on the holder............ 59
CANCELLATION—

Unintentional cancellation; effect of............. 123



242 INDEX

Section
CAPACITY—
Acceplor admits the capacity of the payee to in-

(s £ =1 - OO PO -1 < s S 62
Drawer admits the capaciiy of payvee to indorse.... 61
Indorsement or assignment by an infant or cor-
poration lacking capacity ....... .. 22
Maker of instrument admits the capacity of payee

10 INdOTSE . ..viiit ittt ieiiane et 60
Tizht to negative personal responsibility by one

indorsing in renresentative capacity............ 44

CASHIER—
Insirument drawn or indorsed to person as cashier. 42
CHECK—
Certification of check enuivalent to acceptance,... 187
Check does not operats as an assignment of funds. 189
Definition ...cinr ittt ittt et e 185
Effect of certification being procured by the holder. 188
VWhen checii must be presented.. ................. 186
COLLATERAL SECURITIES—
Authority to sell collateral securities does not af-

fect megotiability oo oo vaniii e veiivdinni s 5

COMPLETE—

When a blank instrument may be completed...... 14
CONFESSION OF JUDGMENT—

Authority to confess judgment does not effeet ne-

sotlability oo s TR R T 5

COMSIDERATION—
Absence or failure of consideration................ 28
Lien holder deemed a holder for value to the ex-

tent of his lien «.oovinviisms v sesme s prapa 27
Presumption. Every negotiable instrument pre-

sumed to ke for a valuable consideration....... 24
Presumption. Every holder presumed to be a holder

FOT WHITE o vow v amars e s s e s e s g e e e 26
What consiituies a valuable consideration........ 25
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Section
CONTINGENCY—
Instrument payable upon the contingency is not
NEEOLIBDLE . .vws s ni s a5 R 4
CORPORATION—
Effect of indorsement or assignment by a corpora-
tion without capacity .....cv.iiiiinieenennens 22
DATE—

Antedated or post-dated; effect of............... 12

Negotiability not affected by absence of date....... 6

When holder may insert true date................ 13

When instrument is not dated it will be considered

to be dated as of its issuance................. 17
DAYS OF GRACE—

Days of grace abolished ............c.ciiveuvnuns 85
DEFENSES—

When negotiable instrument subject to defenses. .57, 58
BEFTNETIONS e sivwisi s s s s s isisss 190 to 195
DELIVERY—

Definition .......ccitiiriirinriorrane ionranrasnens 190

Delivery of incomplete instrument without au-

PHOVIEN v s o T o e R Rt T 15

Delivery of complete instruments; rights of holder. 16

Negotiation by delivery; warranty................ 65
DEMAND—

e Al s s R I SR P 1

How long instrument payable on demand may be

NEeE0tiated . .verr e et i 53

When payvable on demand.........cooiiiiiiinnnnns T
DETERMINABLE FUTURE TIME—

Determinable future time ......... .. iinn.. 1, 4
DISCHARGE OF INSTRUMENT—

Effect of renunciation of rights of the holder....... 122

How instrument is discharged............c000euuss 119

Instrument not discharged when paid by party sec-
ondarily liable ...... oo iiviininiiinininenaes 121
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DISCHARGE OF INSTRUMENT—(Continued). Section

Negotiability ended by discharge ................ 47
Unintentional cancellation not a discharge........ 123
When a material alteration is a discharge......... 124
DISCHARGE OF PARTY—
When a person secondarily liable is discharged..... 120
DISHONOR—
Dishonor for DOD-PAYMENDt ........veervencnecsacns 83
Liability of person secondarily liable when instru-
ment is dishonored ..............iiiiiiinanns 84
See notice Presentment and Protest.
DRAWEE—
DPAWEE. .. uecesrsiissssss e ivms b s 1
Drawee not liable until after acceptance........... 127
Two Or MOTre drawees .. ..vvvvrnncansrrossnannnnan 128
DRAWER—
General acceptance for honor deemed for honor of
1 | vy o) PO s e S St el S P R T 163
Liability of ATAWEE ...ciii i ssiinsnmes sassai 61
When presentment is necessary to charge drawer.. 70
When notice need not be given to drawer......... 114
When failure to present or negotiate releases
EVEBNOE oo i A B e e i 144
DRAWING—
Date; presumption ..........ccceieirirnnneroanana 11
ELECTION—
Right to require something to be done in lieu of
payment of money does not affect negotiability. . 5
EXCHANGE—
Negotiable instrument may include exchange at
fixedorcurrent rate........ccvevvvnannassannes 2

FICTITIOUS PERSON—
Bill may be treated as a note where drawee is a
fictitious PersOn ........evvnrrivnvronsrsnres 130
Notice need not be given to drawer where drawee
is a fictitious person ...... P s hes e L P g . 114
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Section
FICTITIOUS PERSON—(Continued).
Notice need not be given to indorser where drawee

is a flctitious person ..........cooiiiininnannnn 115
Presentment dispensed with when instrument pay-
able to a fictitious person......... oo 82
Presentment excused where drawee is a flctitious
person ........ R T I LR 148
When instrument payable to fictitious or non-exist-
ing person is payable to bearer................ 9
FIGURES IN INSTRUMENT—
Discrepancy between figures and writing......... 17

FISCAL OFFICER—
Drawing or indorsing of instrument by a fiscal

ofBlear o s TR RS A e 42

FOREIGN BILL—

Foreign bill must be protested for dishonor........ 118

What is a foreign bill ......... T 129
FORGERY—

Forged signature wholly inoperative............... 23
FRAUD—

Fraudulent antedating or post-dating.............. 12

See Defenses.
FUND—

Indication of a particular fund................... 3
GRACE—

See Days of Grace,

HOLDER—
Definltion ...ttt encnnrnnnnnas 190
Holder deemed a holder in due course............ 59
Rights of holder as to incomplete instruments.... 15
Right of holder to sue and receive payment....... 51

Right of holder who refuses payment for honor... 176
Rights of holder where different parts of bill are
negotiated ...... R W e AT R R B 179
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Section
HOLDER—(Continued).
When holder may insert true date................ 13
When holder may construe instrument as bill or
1 A e e 17
When holder may convert blank indorsement into
special indoTsement ........concer i innaairnene 35
HOLDER FOR VALUE—
One having lien; holder for value................ 27
Who is deemed holder for value.................. 26
HOLDER IN DUE COURSE—
Delnitlon: oyl dsiyssrirsimnrasrnses 52
Failure of consideration no defense against a holder
in dUe COUTBE . ...tveerrensrrennneerennennenn 28
Holder deemed to be a holder in due course....... 59
Notice before full amount paid................... 54
Presuniption of delivery of instrument in hands of
holder in due COUrSe ........cveirrnnncnrennnns 16
Presumption as te date of negotiation............ 49
Renunciation by holder does not effect rights of
subsequent holder in due course ............... 122
Result of negotiation for an unreasonable length
DL LG o s g T S e B S T g 53
Rights of holder in due course where blanks are
fllled contrary to authority ..........ccoivuunn.. 14
Rights of holder in due COUTSE. . . vv i et v e rnnenns 57
Rights of holder in due course where there has
been a material alteration...........ccvvuuun.. 124
Rights of holder in due course not prejudiced by
failure of previous holder to give notice of non-
BCCBDUANCE ...t iii i insinnnaansnsessssnsonesss 117
When insertion of date does not avoid instrument
in hands of holder in due course............... 13
When title of holder in due course is defective.... 55

When instrument in hands of holder in due course
is subject to defenses...........covvvennnn.. 5
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Section
HOLIDAY—
Effect of holiday on maturity of instrument....85, 193
What are holidays in Kentucky............... 85 Note
HONOR—
See acceptance for honor.
ILLEGALITY—
Lffective illegality of instrunment in the hands of a
holderin due OUTBE. i iaiindvh ved v i vs Siei 57
Negotiable Instrument Act does not validaie any
illegal stipulation ........ . covie e vnninrerss 5

IMMEDIATE PARTIEE—
As between immmediate parties delivery must be
made under authoTity ... v ivvevveercinnmaranns 16

INCCMPLETE INSTRUMENT—
Incomplete instrument cannot be delivered without

st o L i e s R e s 15
1 nauthorized delivery of complete instrumeat not

effective as between inmmediate parties, ete..... 16

INDORSEMENT—
Blank indorsement convertible into special in-

(50 =T33 ) ' 35
Conditional indorsement ..............c. s innnn 39
Effect of indorsement by an infant or corporation

lacking capacity ....vvieiiiiir v onnonnnnn 22
Effect of transfer without indorsement............ 49
Indorsement must be on insirument or paper at-

tached ... .ot it cir e 31
Indorsement must be of entire instrument......... 32
Indorsement cannot be made to two or more in-

dorsees severally .........riuiinreinnnncannann 32
Indorsement in blank ..........ciiiiiiinirnnranas 34
Indorsement of instrument payable to bearer..... 40
Indorsement where payable to order of two or more

DOTSONSB ¢ v e vy S v s ddee s 41

Indorsed to person as cashier or fiscal officer...... 42
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Section

INDORSEMENT—(Continued).
Indorsement where a name is misspelled or wrong-

v designated oo sosiviisen Sen Se i i 43
Indorsement in representative capacity............ 44
Indorsement; new contract . .........coerevnnnnnns 46
Indorsement complete by delivery ............... 190
Kinds of indorsement ...........ccvveucrunnnnras 33
Place of indorsement; presumption............... 46
Presumption of date of indorsement............... 11
Presumption as to time of indorsement............ 45
Qualified indorsement ............... .. .c..0iiionn 38
Qualified indorsement; warranty ................. 65
Restrictive indorsement ............ccoviiiinnnnan a6
Restrictive indorsement; effect of................ 37
Restrictive indorsement ends negotiability........ 47
Signature without additional words sufficient..... 31
Special indorsement; what is..................... 34
Striking out indorsement ................ ..., 48

INDORSER—
Effect of alteration upon inderser................. 124
Effect of failure to present or negotiate upon in-

QOTSeI . .vvrurinnssnenananuasassnsansoransannas 144
Instrument must be presented to charge indorser.. 70
Liability of general indorser ..................... 66
Liability of indorser on instrument negotiable by

Bl v ey i R R N R 67

Liability of indorsers as between themselves.......... 68
Liability of broker or agent negotiating without
indorsement .........c.cceiinnrrnrreranernnnnins 69
Liability of indorser of bills in sets.................. 180
Person signing in blank before delivery is liable
AS INADISer ... .. i ittt 64

Person placing signature upon instrument other
than as maker, drawer or acceptor is deemed an

F8 s L6 00 o<1 = o P 63
Signature without additional words sufficient in-
BOFPECTIRTE: v asams e v v R s 31
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Section
INDORSER—{(Continued).
When person deemed indorser .................. 17
Who deemed an indorser ..........cciiiivennnns 63
When notice need not be given indorser............ 115
INFANT—
Effect of indorsement by infant.................. 22
INLAND BILL—
What isan inland Bill?...... .. ceveveencncaannsnss 129
INSERTION—
Insertion of wrong date; effect of................. 13
Insertion without authority.........coovieaia. 14
INSTALLMENTS—
Negotiable instrument may be payable in install-
TR BIVEE .. v o cmomsie 5o .2 im0 B o B st iy i m 2
INSTRUMENT—
Instrument means negotiable instrument.......... 190
INTEREST—
From what date interest runs. . .....cov i iiannnn 17
Negotiable instrument may be payable with in-
L2 o 2
ISSUE—
Date of issue presumed to be date of instrument... 17
B e T o R R R 190
When date of issue may be inserted. .............. 13

JOINT AND SEVERAL PARTIES—
Notice to parties jointly liable.............cvuunnn 100
Presentment to parties jointly and severally liable. 78
When parties deemed to be jointly and severally

1 ) 17
Instrument is pavable to order when drawn to the
order of two or more joint or several payees... 8
LIABILITY—
Liability of maker. ... ..ot iiiiininnnn... 60

Liability of drawer ...... cciemiivinronarsoanrnns 61
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Section
LIA2ILITY—(Continued).
Liability of acCeplor ....viveurcvniinnsrananannns 62
Liability of signer in blank not otherwise a party. 64
Liability of agent ...........civiiiinneannnennnns 69
LIENS—
A lien holder is a holder forvalue................. 27
Authority to sell pledged securities does not affect
HEEOTEABTHEY. v s simn im0 5
LIMITATION—

Limitation of action on negotiable instruments... 184

MAIL—

See noiice and protest.
MAKER—

Liability Of TaleT. ottt e i i er it s enn e 60
MAKIMNC—

Presumption as to date of making.........cvvvnnnn 11
MATUEITY—

Date ol maturiby (.o ive s ol Fivvises s 85
MONEY—

Instrument must be pavable in moneyv............ 1

Negotiability not affected by designation of a par-

ticular kind of moner ... i 6

NAME—

Misspelled or wrongly designated name............ 43
NEGOTIABILITY—

Distinguished from assignability.................. 184

Elements of negotiability .....ccoiiiiiiiiiiicann. 1

What is negotiability................. Introduction, 184

NEGCTIABLE INSTRUMENTS LAW—
Does not affect negotiable instruments made and

delivered prior to its passage ..........ivienenn 194
Does not affect non-negotiable instruments. Introduction
History and interpretation............ Introduction, 184

When i1l became & JaW.. oo oiiviaviiseminrsesrns 194
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NEGOTIATION— Section
Incomplete instrument cannot be negotiated with-
ot Authority «ocvivisminieuerismeasividvines 15
Negotiation; how made........ciiiiiiiiinanienans 30
Negotiation by cashier or other fiscal officer....... 42
Transfer without indorsement..........ccvvveeans 49
When prior party may negotiate instrument....... 50
When title of holder defective ....... ... ... ....... bb

NON-EXISTING PERSON—
See fictitious person.
NOTARY PUBLIC—

Protest may be made by Notary............c0vvns 154
Statutes regulating duty of Notaries and notes
TReTeOn: v sy srrraymiTes 118, 153
See protest.
NOTE—
See promissory note.
NOTICE—
Holder in due course is one who has no notice of
infirmity or defect, ete....ooviiineiiinrnnnn. 52
Notice before full amount paid; effect of.......... 54
VWhat constitutes notice of defeet................. 56
NOTICE OF DISHONOR-—
Deposit in postoffice ... ... ., 106

Effect of notice as to subsequent parties and holder 93
Effect of omission to give notice of non-acceptance

as to holder in due course...........cocvvnunnn 117
Excuse for delay in giving notice................. 113
How agent may give notice. . ... irrrrrirrrnn 94
Notice; by whom EBiven.........coviiiievineennnss 90
Notice given by agent........ooviiiirinrnnnnnnnns 91
Notice given on behalf of holder.................. . 92
Notice sufficiency; misdescription................ 95
Notice; form, and how delivered................. 96
Notice; to Whom Eiven.......ooiiiiiirnnnnnrnnes 97
Notice where a party is dead.............couu.... 98
Notice t0 PALIDeTS ..ttt iin i ienrsr e teernnnnns 99

Nolice to joint parties not partners.............. 100
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Section
NOTICE OF DISHONOR—(Continued).
Notice to banlirupt or insolvent............cvvvu. 101
Notice where parties reside in the same place..... 103
Notice where parties reside in different places.... 104
Notice sent by mail; sufficieney................. 105
Notice to antecedent party; tiftne of.............. 107
Notice of non-payment where notice of non-accept-
ANCE EIVeI ....-c.vnvecscnssamnnrecannerrsnnns 116
Place to which notice must be sent............... 108
To whom notice of dishonor must be given........ 89
Waiver of notice ..... .o iceisennasinas 109
Waiver in or on instrument...........cvevvevnnns 110
Waiver of protest is waiver of notice. ............. 111
When notice must be given................0vu.a. 102
When notice is dispensed with................... 112
When notice need not be given to drawer......... 114
When notice need not be given to indorser........ 115
NOTING FOR PROTEST—
See protest.
OMISSIONS—
Construction of instrument where there are omis-
BIIIHE oo s s o o R o RS A S R 17
Effect of negotiability ........cccviiiiierinennnn 6
OPTION—
Election of holder to require something to be done
in lieu of payment of money.................. 5
CRDER—
Negotiable instrument must be payable to order or
[ T2 8 ol o et e 1
When payable to Order .......cvvvvvenvnannrnnsnnns 3
OVERDUE INSTRUMENT—
Bill may be accepted when overdue............... 138
Instrument issued accepted or indorsed when over-
due payable on demand ............c0iiiiiaian 7
PARTNERS—
99

Notice to PATLNErS .. ... v o ien vnsnnanasionnsas
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Section
PARTNERS—(Continued).
Presentment to partners ........cccveeceneirraas 77
Signature in trade or assumed name............. 18
PARTY—
Effect of filling blank as to one a party to instru-
ment prior to completion..................... 14
PAYEE—
Acceptor admits the existence of payee and his
then ecapacity to indorse ........ccovvrvenrnnns 62
Drawer admits the existence of payee and his then
capacity to indorse ..........0 i 61
Indorsement where payable to order of two or
more payees Not partners ...........coievereens 41
Instrument payable to order when drawn to order
OF DB R e e T e S e 8
Instrument payvable to bearer when name of payee
is not the name of ANY DEIEOM. ... evrrennnnssns 9
Maker admits the existence of pavee and his then
capacity to indorse .......ciiiiiiiiiiiiieann, 60
PAYMENT—
Payment of bills in sets ......ciiiiiiiiiiiiniinan 182
Right of holder to receive payment................ 51
What is payment in due course.........ovevvuuns 88
When payment of one part discharges whole....... 183
PAYMENT FOR HONOR—
Declaration before payment for honor............. 173
Preference of parties offering to pay for honor.... 174
Requisites of payment for honor.................. 172
Rights of holder who refuses payment for honor... 176
Rights of payer for honor. . ... .. oiiinieneiiainnnnn 177
Subrogation of payver for honor.........ccocevnnn. 175
Who may pay for honor. .........coiiiiinnnnrinss 171
PERSON—
DIERRTEION e nomnbie i o e mm e o A e B S s 190

Negotiable instrument must be payable to the order
of specified person or bearer..............c0... 1
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Section
PERSONAL REPRESENTATIVE—
Notice to personal representative............ vesss 98
Presentment personal representative.............. 76
PERSCN PRIMARILY LIABLE—
Defnitlon . v vdiseseenias 191
Presentment not necessary to charge.............. 70
PERSON SECONDARILY LIABLE—
DeHDIEION: o s dedh e ie o ae b Ve s v g e iaie @ 191
Presentment necessary to charge person secondarily
Hable: osraaasaiunisiivniirisrsvsimwes 70
Rights of party secondarily liable who pays in-
SLFUMEeNE .. .vnrennrernanracnannnarss R — 121
YWhat discharges a person secondarily liable...... 120
PLACE—
Alteration of place of payment material........... 125
Negotiability not effected by failure to specify
DIACE 5 oim ioaersms we o, o o S e e R 6
Place of indorsement; presumption; effect....... 46
POST-DATED INSTRUMENT—
Effect of post-dating .. ....c..iiiininnnannrananen 12
POST OFFICE—
VWhen notice deemed deposited in post office..... 106
PRE-EXISTING DEBT—
See value.
PRESENTMENT FOR ACCEPTANCE—
Presentment; how made. .. ... v rnss 145
Presentment; reasonable diligence................ 147
Rights of holder where bill is not accepted........ 151

VWhen presentment for acceptance must be made.. 143
When failure to present or negotiate releases

drawer or indorser .........cvcciviciiinnreren 144
When preseniment may be made............cvv.. 146
When presentment is excused ............c00uunn 148
When a bill is dishonored by non-acceptance...... 149

When a bill is treated as dishonored by non-ac-
CEPLANCE .. ittt ittt it i ititetanteanernrnanns 150



INDEX 255

PRESENTMENT FOR PAYMENT— Section
Effect of delay in presentment as to acceptor for
D O e R e R RS 169
ExcusSefor-delay ousuieimn s s s s en S 21
Instrument must be exhibited..............o...... 74
Joint debtors not partners .............c0c0cnunn 78
Presentment for payment; effect on parties...... 70
BUITTCEOIBT. v oo v snywionnore o e n hoiinsat 0060 0S80 o R R G e 72
D T . o S s i R R e i e i e a v s S 71
Where person primarily liable is dead............. 76
PATHIBTE  ovremmmimmmersims s it i s St A T 7
When presentiment is not required to charge the
AFAWRT i i R B R S T e 79
When presenitment not required to charge indorser. 80
When may be dispensed with.......ooviiiiinnn 82
When instrument dishonored by non-payment...... 83
When bill accepted for honor must be protested for
NOI-PAYMENT . ...t innnn s annrrrransossanaas 167
PRESUMPTION—
Consideration; presumption ....... o R 24
Holder deemed a holder in due course............ 59
Indorsement; presumption as to time............ 45
Indorsement; presumption as to place............ 46
Note in the hands of maker presumed to have been
DA R A s e s Pavsm s momym mrencoms B amn 119
Place where bill is dated presumed to be residence
OE ATRAWET . ooiwii i v sitienn 0 e i e R i 108
Possession of instrument by one secondarily liable;
presumed that he has taken his up........... 121
Presumption that drawer had a right to expect the
bill to be accepted orpaid..............cciuutn 79
PRINCIPAL— '
Liability of agent as principal................ccuu. 20
PRIMTED PROVISIONS—
Conilict between written and printed.............. 17
PROCURATION—

Signature by procuration .........cociiiniiiiinnn, 21



256 INDEX

Section
PROMISSORY NOTE—
Befnitlon, .vocuda i s adisussmnsesn 184
“Negotiability” and “On Footing of Bill of Ex-
change” ........ . iiiiiiiiinnnnnnns Introduction, 184
Note means promissory note...........ccuueeunn., 190
When an instrument may be construed as a prom-
ISS0TY DOte ...ttt et i c e 17
When bill may be treated as a promissory note... 130
PROTEST—
Effect of protest on inland bills and promissory
FOEEE e s i e e e s Al 0 BB 0 118
Noting for protest .......oiuiiiiininncenreninnaas 155
Protest necessary on dishonor of foreign bill..... 152
Protest; how made ........ . iiicinrvecsnvaniins 153
Protest; by whom made. ... ........iiieiiinnnnn. 154
Protest; time of, noting......... oo ienrennnenns . 155
Protest; where made.........cccvieviiunensss R 171
Protest for non-payment after protest for non-ac-
COPATICR e o S R S 157
Protest before maturity where acceptor bankrupt
OF IDSOIVENL . ..tvirtir et rnnntnsnrnnennnnnnman 158
Protest where a bill is lost, etC........ciiviivnnn, 160
Protest; when dispensed with................... . 159

REASONABLE TIME—
WHREAS orvvmmmos e S e d5das e 192

REFEREE IN CASE OF NEED—
Bill must be presented for non-payment before pre-
senting to referee in case of need............. 167

Definition ......coviiinnrriiriiriirarsnrsarnanss 131

RE-ISSUE OF INSTRUMENT—
Right of party secondarily liable to re-issue in-
S B e S S R e R T 121
RENUNCIATION—
Renunciation by the holder; effect of, and how
TR oo B e B e ST e 122
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Section
REVOCATION—
Contract on incomplete instrument revocable until
delivered .........cciviiiriniiinenninanns e 16
REPEAL OF LAWS—
What laws arerepealed...........c.oiiiiiinnnnnnn 195
SEAL—-—
Seal on instrument does not effect negotiability.. 6
Seal necessary on notarial protest................ 153
SIGHT—

Instrument payable at sight is payvable on demand 7
Right to insert date in instrument payable after

= =4 1 13
SIGNATURE—
Acceptor acknowledges genuineness of signature of
e APRWET . v emavsm s e dsie sreie s i 62
Forged or unauthorized signature................. 23
Liability of person signing as agent............... 20
Liability of signer in blank not otherwise a party. 64
Misspelled or wrongly designated................. 43
Negotiable Instrument must be signed............. 1
No person liable whose signature does not appear
on instrument ........ ..ttt 18
Signature by attorney-in-fact or agent............ 1, 19
Signature to incomplete instrument negotiated with-
out amthority .......c.iveiiiinnneninenennnnaa 15
Signature where it is not clear in what capacity in-
strument ig signed .......cviivniiniaiariaanas 17
Signature in trade or assumed name. .............. 18
Signature by procuration..........oevveiiirnranen 21
What is a signature?............ . 1
SUM CERTAIN—
Necesgsary element of negotiability............... 1
WHRE A v i e e P R S VAT 2
SUNDAY—
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